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1. IMPORTANT DIFFERENCES BETWEEN THE PROPOSED
NEW CONTRACT AND THE PROPOSED OLD CONTRACT

The proposed new contract differs from the pro-

posed old contract in the following significant

respects

:

(1)



The old contract provided that the Government

shall be under no obligation to pay for any of the

bonds or to make any grant unless and until the

Borrower shall adopt a rate ordinance, satisfactory

to the Administrator in form, sufficiency, and sub-

stance. Certain requisites of this ordinance were

set forth in detail (Paragraph 23 (i) of Part I).

This provision as to rates is completely eliminated

from the new agreement. The new instrument

confers no authority whatever on the United

States over rates, and, in fact, specifically provides

as follows:

12. The Administrator shall have no

rights or power of any kind with respect to

the rates to be fixed or charged by the

project.

In addition, the provision whereby the City agreed

to cease active operation of its Diesel plant and

purchase power from Grand Coulee, Washington,

when such power shall become available, has been

eliminated from the new agreement.

In the case of Arkansas-Missouri Power Com-

pany V. City of Kennett, 78 Fed. (2d) 911 (decided

by the Circuit Court of Appeals for the Eighth

Circuit), the Court held that the loan and grant

agreement between the Public Works Administra-

tion and the City of Kennett was invalid because

the city had improperly attempted to delegate

legislative power to the Federal government. The

court said

:



While the Government, under this loan

agreement, does not relieve the city of all

responsibility in connection with the con-

struction of the municipal plant, it certainly

leaves to the city council little uncontrolled

discretion with respect thereto. It is ap-

parent that, while the Government was will-

ing to finance the city, it insisted upon re-

taining sufficient control over plans, con-

sruction contracts, labor, and materials, to

insure that the money furnished would be

spent in the way the government thought it

should be spent, whether that was in accord

with the ideas of the city council or not.

It is apparent that the provisions which the court

had in mind were those which gave the Administra-

tor the power, even after the plans and specifica-

tions were approved, to inject his own judgment

and to overrule the judgment of the city with re-

spect to the selection of labor and material and the

mamier of construction and to supervise the work

during its progress.

Under that contract, whether or not the city was

living up to its terms was to be determined, either

by a subjective test, i. e., the satisfaction of the Ad-

ministrator, or by rules and regulations to be

adopted or changed by the Federal Government at

will in the future. At the time the agreement was

executed the city council could not tell with cer-

tainty exactly what it was required to do or what

it would be required to do in the future. This test



of compliance, and this agreement to be subject to

future actions of the other contracting party, is

what the court condemned in the Kennett case.

The proposed new contract contains no such pro-

visions. The test of compliance appears on the face

of the contract and is not subject to the Administra-

tor's discretion. Wage rates and hours and condi-

tions of employment are fixed in advance. The pro-

visions of the contract may not be changed except

by mutual consent. There is no control over the

details of construction, nor any right to inspect at

will. Plans and specifications must be approved in

advance by the Government only for the purpose of

determining whether the project will be constructed

in such a manner as to comply with the terms of the

Acts of Congress. After the plans and specifica-

tions are approved, they may not be changed except

by mutual consent. At the time the contract is

signed the city knows exactly what obligations it is

undertaking. In signing, the city exercises its dis-

cretion. It does not delegate it.

The new contract eliminates all those provisions

objected to by the court in the Kennett case. It

expressly provides that, once the Administrator has

approved the plans and specifications and a cer-

tificate of purposes (setting out in detail the amounts

and purposes of the expenditures which the city

proposes to make in connection with the project)

funds must be advanced by the Administrator on

any requisition accompanied by a signed certificate



showing that the funds are to be expended in ac-

cordance with the plans and specifications and the

certificate of purposes theretofore approved. In-

cluded in clause 11 of the new contract, is Para-

graph (e), which provides that the project will

be constructed in accordance with the provisions of

an attached "Exhibit A", and that the provisions

of Exhibit A will be incorporated by the city in all

contracts (except sub-contracts) which it makes for

the construction of the project. The provisions,

found in Exhibit A, set forth wage rates and hours

and conditions of employment. By the terms of

the new contract, therefore, the city agrees, once

and for all, in the exercise of its lawful discretion,

that it will in its contracts with contractors provide

for certain wage rates, hours, and conditions of em-

ployment, but the Administrator reserves no right

whatsoever to interfere with or alter or modify

those provisions, or to supervise their performance.

The city, having once and for all accepted those

provisions of the contract, is bound thereby, of

course; but there is nothing in the contract which

requires the city to do anything either in initially

accepting those provisions of the contract or there-

after, which would constitute an abdication of its

own judgment or submission to the judgment or

discretion of the Administrator.

Specifically, the following additional changes

have been made

:



The provision of Paragraph 3, Part I, that the

determination by the Administrator of the cost of

labor and materials employed upon the project

shall be conclusive, has been eliminated.

The provision of Paragraph 5, Part I, that each

requisition shall be accompanied by such docu-

ments as may be requested by the Administrator

has been eliminated. The new contract obligates

the Government to honor requisitions if the papers

supporting same are complete.

The provision in Paragraph 6, Part I, that the

requisition must be satisfactory in form and sub-

stance to the Administrator, and that the amount of

payments to be made pursuant thereto shall be de-

termined in each instance by the Administrator,

and that the payments will be made at such place or

places as the Administrator may designate, have

been eliminated, as has the provision that the Gov-

ernment shall be under no obligation to take up and

pay for bonds beyond the amount which, in the

judgment of the Administrator, is needed to com-

plete the project. The new agreement itself fixes

the amount of money to be paid by the Government.

Similar language in Paragraphs 7, 8, and 9 of Part

I, reserving to the discretion of the Administrator

the determination of the time and amount of pay-

ment, is eliminated.

The provision of Paragraph 10 of Part I of the

old proposed contract that all moneys received by

the city shall be deposited in a bank or banks



which shall be satisfactory to the Administrator

has been changed to provide that the money shall

be deposited in a bank or banks which are members

of the Federal Reserve System and of the Federal

Deposit Insurance Corporation.

Paragraph 13 of Part I of the old proposed

agreement specifying that the project shall be con-

structed in accordance with plans, drawings, speci-

fications, and construction contracts which shall be

satisfactory to the Administrator, and under such

engineering supervision and inspection as the Ad-

ministrator shall require, has been eliminated; the

agreement now makes it a condition precedent to

payment of funds by the Government that plans

and specifications shall be filed with, and once and

for all accepted by the Government for the purpose

of showing that the applicant will comply in all re-

spects with the terms of Title II of the National

Industrial Recovery Act. There is no control over

the letting of construction contracts, and the right

of inspection and supervision of the work is re-

served to the city. The provision that no materials

or equipment shall be purchased subject to any

chattel mortgage, conditional sale, or title retention

agreement, has been eliminated. There is also

eliminated the provision of Paragraph 20 of the

old agreement that the Borrower will take such

steps as may be necessary to validate the bonds.

Paragraph 21, Part I, of the old proposed con-

tract providing that the project shall never be
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named except with the written consent of the Ad-
ministrator, has been changed to provide that the

project shall not be named for any living person.

Paragraph 22, Part I, of the old proposed con-

tract, giving the Administrator the right to cancel

the agreement for undue delay, is eliminated. Sim-

ilarly eliminated are the provisions giving the Ad-
ministrator the right to cancel the agreement if

he shall not be satisfied that the city has complied

in all respects with the terms of the agreement, if

he shall not be satisfied as to the legality of the

bonds, if any document submitted by the city shall

be found to be incorrect or incomplete in any re-

spect, if he shall not be satisfied as to the maturi-

ties of the remaining bonds, and if the Borrower

shall not be able to prove to the satisfaction of the

State Engineer that the proposed source of water

supply is suitable, both as to quality and quantity

of water, and that it is necessary and desirable to

abandon the present use of water from Lake Coeur

d'Alene. The condition that the Borrower must

furnish evidence to the satisfaction of the Admin-

istrator that the Washington Water Power Com-

pany can be required to furnish water and electric

service to the people of the city until the project

has been completed, has been eliminated from the

agreement.

Paragraph 1 of Part II of the old proposed con-

tract provided that all work on the project shall

be done subject to the rules and regulations adopted



by the Administrator to carry out the purposes and

control the administration of the Act, but the old

contract was so worded that it gave the Adminis-

trator the right (a) to alter those rules and regu-

lations (even after the contract with the city was

executed), and (b) to supervise their performance.

The new proposed contract makes a fundamental

change in this respect. It provides in clause 11

(e), that the project will be constructed in accord-

ance with the provisions of an attached ''Exhibit

A", and that the provisions of Exhibit A will be

incorporated by the city in all contracts (except

sub-contracts) which the city makes for the con-

struction of the project. Exhibit A sets forth hours

and conditions of employment, and provides that

wage rates, which must be predetermined in accord-

ance with the provisions of the law of Idaho or of

local custom, shall be inserted in all construction

contracts. The Administrator reserves no right

whatsoever to interfere with or alter or modify

those provisions or to supervise their performance.

Paragraph 2 (g) of Part II of the old contract

providing that the Board of Labor Review shall

hear all labor issues arising under the contract is

eliminated, as is the provision of Paragraph 2 (h),

that the minimum wage rates established shall be

subject to change by the Administrator. The re-

quirement that certain provisions of Title I of the

National Industrial Recovery Act shall be observed

is eliminated, as is the provision that compensa-



10

tion insurance shall be satisfactory to the Admin-

istrator. The new proposed contract provides that

compensation insurance and public liability and

property damage insurance in amoiuits sufficient

to provide the necessary coverage shall be main-

tained. The provision giving the Administrator

the right to inspect all work as it progresses, and

all payrolls, records of personnel, invoices of ma-

terials, etc., is eliminated, as is the provision that

all reasonable rules and regulations which the

Public Works Administration may prescribe shall

be observed in the performance of the work. The

provision that no bids shall be received from any

sub-contractor who has not signed U. S. Govern-

ment Form No. P. W. A. 61, has been eliminated.

The provision giving the Administrator certain

powers with respect to the termination of the con-

struction contract for breach thereof, has been

changed so as to vest all power in this respect in

the city.



2. OPINION or CIRCTJIT COUKT OF APPEALS FOR THE
FOURTH CIRCUIT IN THE GREENWOOD COUNTY CASE

United States Circuit Court of Appeals, Fourth

Circuit

No. 4003

Greenwood County and E. L. Brooks, S. A. Agnew
AND L. I. Davis, Members of and Constituting

THE Finance Board of Greenwood County,

AND Harold L. Ickes, as Federal Emergency
Administrator of Public Works, appellants,

versus

Duke Power Company and Southern Public

Utilities Company, appellees

Appeal from the District Court of the United

States for the Western District of South Caro-

lina, at Greenville

Argued January 8, 1936. Decided February 22,

1936

Before Parker, Northcott, and Soper, Circuit

Judges

W. H. Nicholson and D. W. Robinson, Jr. (R. F.

Davis and Robinson & Robinson on brief), for Ap-

pellants, Greenwood County and its Finance

Board; Alexander Holtzoif, Special Assistant to

the Attorney General, and Jerome N. Frank, Coun-

sel for the Federal Emergency Administrator of

Public Works (James W. Morris, Assistant Attor-

(11)
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ney General, and John W. Scott, Special Assistant

to the Attorney General, on brief) for Appellant,

Harold L. Ickes as Federal Emergency Administra-

tor of Public Works; and W. S. O'B. Robinson,

Jr., and Newton D. Baker (W. R. Perkins, H. J.

Haynsworth, J. H. Marion, and W. B. McGuire,

Jr., on brief) for Appellees.

Parker^ Circmt Judge: This is an appeal in a

suit which was instituted by the Duke Power Com-

pany and its subsidiary corporation, the Southern

Public Utilities Company, against the South Caro-

lina County of Greenwood and the members of its

finance board, to enjoin them for constructing an

electric power plant at Buzzard Roost on the Sa-

luda River, and from obtaining a loan and grant

from the Federal Public Works Administration for

the purpose of constructing it. Harold L. Ickes,

as Federal Administrator of Public Works, was

permitted to intervene and file answer as a defend-

ant. The bill of complaint, as subsequently

amended, asked injunctive relief on the following

grounds: (1) that the project could not be con-

structed within the limits of the proposed loan and

grant of $2,852,000.00 and would not earn sufficient

revenue to be self liquidating, as required of proj-

ects to be financed by the Public Works Adminis-

tration; (2) that the construction and operation of

the power plant for the production and sale of

electric current in large part to persons and cor-

porations wtihout the limits of Greenwood County

was beyond the county's powers and would subject
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plaintiffs to competition based upon illegal and

ultra vires activities on the part of the county; (3)

that the proposed power plant was a purely local

project, not connected with interest to commerce,

and that, if the Act of Congress under which the

Administrator was acting in agreeing to make the

loan and grant (Title II of the National Industrial

Recovery Act) should be construed as authorizing

the loan or grant for such a project, the Act was to

fhat extent invalid in that it exceeded the constitu-

tional limits of congressional power; (4) that the

Act was invalid in that it attempted to delegate

legislative power to officials of the executive de-

partment of the government; and (5) that, in

agreeing to make the loan and grant in question,

the Administrator was exceeding his lawful author-

ity and was engaged in an attempt to regulate

intrastate power rates in derogation of the reserved

rights of the states.

A motion by defendants to dismiss the bill was

denied (see Buke Power Co. et al. v. Greenwood

County, 10 Fed. Supp. 854) ; and the case was then

heard on the merits and much evidence was taken

relative to the first of the grounds upon which in-

junction was asked. The District Judge held that

there was substantial evidence to support the find-

ing of the Administrator that the project could be

constructed within the limits of the loan and grant

and would be self liquidating and that his conclu-

sion with regard thereto was binding upon the

courts. (See 12 Fed. Supp. 71.) He held also that
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lie was bound by tbe decision of the Supreme Court

of South Carolina in the case of Park v. Green-

wood County, 174 S. C. 35, 176 S. E. 870, as to the

power of Greenwood County to issue the bonds and

enter upon the project in question, not upon the

principle of res adjudicata, but because the de-

cisions of the highest court of a state are binding

in the interpretation of its constitution and stat-

utes. (See 10 Fed. Supp. 859.) He found, how-

ever, that the rates which the county power plant

would charge would be substantially less than those

charged by the plaintiffs ; that it was the policy of

the Administrator in making loans and grants to

municipally owned power projects to require that

the enterprise so aided establish rates lower

than competing private companies and thus bring

about a reduction of their rates; that the contract

between the Administrator and the county stipu-

lated as a condition of the loan and grant that the

county should adopt a resolution satisfactory to the

Administrator providing for the rates to be

charged ; and that the business of plaintiffs in the

territory to be served by the plant of the county

would be seriously and permanently injured by the

erection of that plant and the competition which

would result therefrom. (See 10 Fed. Supp. 857

and 858 as approved in 12 Fed. Supp. at 71 and 72.)

He held that, because of the threat to their business

which would result from this competition, plain-

tiffs had a standing in court to question the validity
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of the Act under which the loan and. grant were to

be made, and that that Act was unconstitutional,

both because it was beyond the power of Congress,

whether measured by the commerce clause or the

general welfare clause, and because it delegated

legislative power to the executive. See 12 Fed.

Supp. at 72 and 73. Injunction was accordingly

granted restraining the defendants from carrying

out their grant and loan agreement of December 8,

1934, restraining the Administrator of Public

Works from paying over to Greenwood County or

its officers any funds of the federal government for

the purpose of constructing or operating the Buz-

zard Roost project, and restraining the county and

its officers from receiving federal funds for that

purpose. From this decree defendants appealed to

this court and docketed their appeal as case No.

3971, the record in which should be considered as

a part of the record on the appeal before us.

On November 30, 1935, shortly before the appeal

in No. 3971 was to be heard in this court, a contract

was executed between the Administrator and the

county abrogating the contract of December 8, 1934,

and prescribing new terms and conditions for the

making of the loan and grant, but not changing the

amount of either of them. This contract eliminated

those provisions of the old contract which had been

held ultra vires the powers of a municipal corpora-

tion in Arkansas-Missouri Power Co. v. City of

Kemiett, Mo. (C. C. A. 8th), 78 Fed. (2d) 911, and
54605—36 2
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also the provisions of the old contract which had

been held by the court below to give the Adminis-

trator control over the rates to be charged by the

county. A new provision designed to eliminate any

contention that the loan and grant were made upon

conditions not embodied in the contract was in-

serted in the following language:

13. This agreement is made with the ex-

press understanding that neither the loan

nor the grant herein described is conditioned

upon compliance by the applicant with any
conditions not expressly set forth herein.

There are no other agreements or mider-

standings between the applicant and the gov-

ernment or any of its agencies in any way
relating to said project.

Under the terms of this contract the Adminis-

trator retained no control over the work to be done

;

but it was specified that certain conditions as to

wages, hours of work, employment of convict labor,

collective bargaining, etc., should be observed by the

county and by contractors and subcontractors on the

project.

Upon the contract of November 30, 1935, being

called to our attention, we immediately remanded

the case to the court below to the end that that

court might reconsider its decision in the light of

the contract and take such further action as might

be appropriate. This was done because in our

opinion there was probability that the case had

been rendered moot, at least as to some of the
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questions involved, by the execution of the new

contract; and we thought that, in view of the

changed situation, the lower court should be re-

vested with jurisdiction of the entire cause with

power to enter such decree as might be deemed

appropriate/ A hearing was thereupon had in the

court below at which the new contract was intro-

duced in evidence and the testimony of the Federal

Administrator of Public Works and the officers of

the county was taken with reference thereto. The

court excluded a part of the testimony of the Ad-

ministrator which we think should have been ad-

mitted, in view of the contention that his action

in approving the loan and grant to the county was

for the purpose of affecting power rates; but, as

the testimony excluded as well as that admitted

has been certified in the record and is before us,

no harm has resulted from this action.

The Administrator, on this hearing, denied that

he intended to exercise any control whatever over

the rates to be charged by the county and stated that

^ That the lower court may be thus revested with juris-

diction of the cause after the expiration of the term at which

the decree appealed from was entered, in order that it may
give consideration to some phase of the case which it has

overlooked or may take into consideration matters which

have occurred since the taking of the appeal, is too clear

for discussion. See U . S. v. Anchor' Coal Co., 279 U. S.

812; Atherton Mills v. Johnston, 259 U. S. 13; Hammond v.

Schappi Bus Line, 275 U. S. 164, 171, 172; Wyaivt v. Cald-

well (C. C. A. 4th), 67 Fed. (2d) 372; Finefrock v. Kenova
Mine Car. Co. (C. C. A. 4th), 22 Fed. (2d) 627.
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the loan and grant were made pursuant to the fun-

damental purpose of the Public Works Administra-

tion "to relieve unemployment and increase pur-

chasing power through the construction of useful

public works", and that the interest of the Public

Works Administration in the question of competi-

tive rates went merely to the question as to whether

or not the rates to be charged would repay the loan

made by the administration within the time limit of

the contract. Specifically, with reference to the

loan to Greenwood County, he testified

:

We did not approve rates. We are not inter-

ested in rates except in so far as our experts

advised us that by charging those rates at

which power could be sold they could liqui-

date their obligation to us. The rates set out

in the bond resolution of the county are initial

rates. There is no reservation of the right

on our part to change those rates in the fu-

ture. I don't know whether the contracts

which Greenwood County made for the sale

of power to be produced by the project were

presented to anyone in the Public Works
Administration or not. They were not pre-

sented to me personally. Our experts ad-

vised us that at that rate our loan would be

liquidated. It was the same interest any

banker would have in buying these bonds.

We would not have entered into a contract if

the rates had not shown a sufficient, prospec-

tive income, based on those rates to liquidate

the loan. The rates as such were not ap-

proved by the P. W. A. authorities. We
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knew that those rates were sufficient. If the

rate were a lower rate applied to a larger

sale of power which would have been suffi-

cient in the aggregate to liquidate the obli-

gation to the United States that would have

been a satisfactory arrangement. On the

other hand, if it had been a higher rate, ap-

plied to a lesser amount of power sold which

would yield enough to liquidate the obliga-

tion of the United States that would have

been a satisfactory arrangement. We did

not take into consideration the rates charged

by the Duke Power Company in making this

contract.

And at another place he said

:

Q. In the case of the Greenwood County
project, you would have made the loan and
grant, regardless of your views as to whether

the Duke Power Company's rates were, or

were not, high?—A. We would have made
the loan and grant to Greenwood County,

regardless of the rates, or our opinion of the

rates, of the Duke Power Company, if

Greenwood County had the legal authority

to enter into the contract with us, and if

Greenwood County could satisfy us that it

could liquidate the loan that we made.

Those were the considerations.

He further testified that the statement of one

C. E. Rose at the former hearing as to the policy

of the Public Works Administration was not cor-

rect. The pertinent portion of Mr. Rose's testi-

mony on the former hearing is as follows

:
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The Duke Power Company will be the only
competitor of the Buzzard Roost project, so

we estimated a rate schedule for the project
w^hich would yield 6.5 mills for the indus-
trial consumers of good load capacity, and
8.2 mills as a municipal rate, both of which
are under the Duke rates. The Duke rates

do not meet with the approval of the
P. W. A. authorities. We think they are

excessive, and it is because we think they are

excessive that the P. W. A. approved this

grant. That is one of the reasons for the

approval of the grant. As to whether, if

the Duke rates had met with the approval
of the P. W. A. authorities the loan and
grant would have been approved, I can say

that we (meaning P. W. A.) have never ap-

proved a project where a privately owned
company has made a satisfactory adjust-

ment. That doesn't mean we will not. It

is the policy of the P. W. A. not to approve

loans and grants where privately owned util-

ities have reduced their rates satisfactory

to the P. W. A., and it w^as in line with that

policy and because of that policy that I made
the investigation as to the Duke rates.

The judge below, after hearing this evidence and

considering the new contract, held that there was

nothing which called for a modification of his former

findings and that ''whatever might be the purpose,

policies, and practices of the Public Works Admin-

istration in reference to competitors, in financing

the instant enterprise the result to the plaintiffs
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would be the same. The lower rates which the en-

terprise may be able to charge because of govern-

ment aid through its loan and grant—particularly

the latter—would effectively establish a 'yardstick'

or a rate of charge which plaintiffs must inevitably

meet, or have their business pro tanto destroyed."

A decree was entered, therefore, continuing the in-

junction theretofore granted and making it appli-

cable to the new contract ; and from that decree the

defendants again appealed.

There can be no question as to the correctness of

the holding of the trial judge that he was bound by

the finding of the Administrator of Public Works

to the effect that the project could be constructed

within the limits of the loan and grant and would

be a self liquidating project within the meaning of

the act of Congress and the policy of the Public

Works Administration. That the presumption of

correctness attaches to the action of administrative

officers with respect to matters committed to their

discretion, and that, even where judicial review is

provided for, the exercise of such discretion will

not be disturbed if based upon substantial testi-

mony and not manifestly arbitrary and unreason-

able, is too well settled to admit of discussion. And
it is equally clear that we are bound by the decision

of the South Carolina Supreme Court in Park v.

Greenwood County, 174 S. C. 35, 176 S. E. 870, to

the effect that the construction of the power plant

and the issuance of revenue bonds to pay for same,.
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as contemplated by the contract with the Adminis-

trator of Public Works, was within the powers of

Greenwood County/ The questions upon this ap-

peal, therefore, are narrowed to three, viz: (1) Is

the Act of Congress under which the loan and grant

are to be made a valid and constitutional enact-

ment ? (2) Will the action of the Administrator of

Public Works in making the loan and grant be a

valid exercise of power under the Act? And (3)

are the plaintiffs in position to ask an injunction in

any event "?

1. The Constitutionality of the Statute

The statute under which the Administrator is

acting in making the loan and grant to Greenwood

County is Title II of the National Industrial Re-

covery Act, 48 Stat. 200, under which $3,300,000,-

000 was appropriated by the Congress for the pur-

pose of relieving unemployment through the coun-

try. Section 201 of that title authorizes the Presi-

dent to create a Federal Emergency Administra-

tion of Public Works, all of the powers of which

shall be exercised by an "Administrator" to be

appointed by the President. Section 202 provides

(48 Stat. 201) :

^ See also the later decision of Clarke v. South CaroliTia

Public Service Authority, S. C. , 181 S. E. 481, which

holds, in addition, that neither the South Carolina statute

nor the contract with the Administrator of PubUc Works
is to be condemned as an unconstitutional delegation of

legislative authority to the lending agency.
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The Administrator, under tlie direction of

the President, shall prepare a comprehen-

sive program of public works, which shall

include among other things the following:

(a) Construction, repair, and improvement

of public highways and park ways, public

buildings, and any publicly owned instru-

mentalities and facilities; (b) conservation

and development of natural resources, in-

cluding control, utilization, and purification

of waters, prevention of soil or coastal ero-

sion, development of water power, trans-

mission of electrical energy, and construc-

tion of river and harbor improvements and
flood control * * *

;
(c) any projects of

the character heretofore constructed or car-

ried on either directly by public authority or

with public aid to serve the interests of the

general public
;
(d) construction, reconstruc-

tion, alteration, or repair under public regu-

lation or control of low-cost housing and
slum-clearance projects; (e) any project

(other than those included in the foregoing

classes) of any character heretofore eligible

for loans under subsection (a) of section 201

of the Emergency Relief and Construction

Act of 1932, as amended, and paragraph (3)

of such subsection (a) shall for such pur-

poses be held to include loans for the con-

struction or completion of hospitals the op-

eration of which is partly financed from
public funds, and of reservoirs and pumping
plants and for the construction of dry

docks: * * *^



24

Section 203 provides

:

(a) With a view to increasing employ-
ment quickly (while reasonably securing

any loans made by the United States) the

President is authorized and empowered,
through the Administrator or through such

other agencies as he may designate or create,

(1) to construct, finance, or aid in the con-

struction or financing of any public works
project included in the program prepared

pursuant to section 202; (2) upon such

terms as the President shall prescribe, to

make grants to states, municipalities, or

other public bodies for the construction, re-

pair, or improvement of any such project,

but no such grant shall be in excess of 30

per centum of the cost of the labor and ma-
terials employed upon such project; (3) to

acquire by purchase, or by exercise of the

power of eminent domain, any real or per-

sonal property in connection with the con-

struction of any such project, and to sell any
security acquired or any property so con-

structed or acquired or to lease any such

property with or without the privilege of

purchase * * * ; Provided, That in decid-

ing to extend any aid or grant hereunder to

any state, county, or municipality the Pres-

ident may consider whether action is in proc-

ess or in good faith assured therein reason-

ably designed to bring the ordinary current

expenditures thereof within the prudently

estimated revenues thereof. The provisions

of this section and section 202 shall extend
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to public works in the several states, Hawaii,

Aj^aska, the District of Columbia, Puerto

Rico, the Canal Zone, and the Virgin

Islands.

Section 206 provides

:

All contracts let for construction projects

and all loans and grants pursuant to this

title shall contain such provisions as are nec-

essary to insure (1) that no convict labor

shall be employed on any such project; (2)

that (except in executive, administrative,

and supervisory positions), so far as prac-

ticable and feasible, no individual directly

employed on any such project shall be per-

mitted to work more than thirty hours in

any one week
; (3) that all employees shall be

paid just and reasonable wages which shall

be compensation sufficient to provide, for the

hours of labor as limited, a standard of living

in decency and comfort
; (4) that in the em-

ployment of labor in connection with any
such i^roject, preference shall be given,

where they are qualified, to ex-service men
with dependents, and then in the following

order : (A) To citizens of the United States

and aliens who have declared their intention

of becoming citizens, who are bona fide resi-

dents of the State, Territory, or district in

county in which the work is to be performed,

and (B) to citizens of the United States and
aliens who have declared their intention of

becoming citizens, who are bona fide resi-

dents of the State, Territory, or district in

which the work is to be performed; Pro-
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vided, That these preferences shall apply-

only where such labor is available and quali-

fied to perform the work to which the em-

ployment relates ; and (5) that the maximum
of human labor shall be used in lieu of ma-
chinery wherever practicable and consistent

with sound economy and public advantage.

We think that the enactment of these provisions

of the statute was well within the power of Con-

gress. It may be conceded that, under ordinary cir-

cumstances, the power would not exist to raise and

expend funds for constructions local in character

and not connected with the exercise of any of the

powers of regulation expressly conferred upon the

federal government; but the circumstances under

which this statute was enacted were by no means

ordinary and the construction contemplated was

not of isolated projects but of a vast program of

public works intended to relieve a condition of un-

employment which was nation wide in scope and

had become a menace, not merely to the safety,

morals, health, and general welfare of vast numbers

of the people, but also to the stability of the gov-

ernment itself. As was well said by Judge Otis in

Missouri Utilities Co. v. City of California, 8 Fed.

Supp. 454, 458:

Those who have studied the history of the

world as well as those who are familiar only

with contemporaneous events throughout the

world know that the existence of a nation

may be imperiled by foreign aggression not



27

only, by civil wars not only; it may be im-

periled, it may be destroyed utterly, by the

mireasoning rage of masses, a rage aroused

by hunger, by want in every form, by a sense

of injustice, a rage stirred up alike by sin-

cere and honest, as well as by villainous

leaders. It is a rage which does not analyze,

which does not discriminate. It is not con-

tent with driving the money changers from

the temple; it destroys the temple itself.

Everyone should know that in general eco-

nomic distress is possibility of grave danger

to the established order. The political

branches of government, that is, the executive

and legislative branches, must guard and pro-

tect the national existence, if it is to be done

at all, and that they can do only through the

enactment and enforcement of laws. It is for

them to decide whether a situation has arisen

which endangers the existence or general

welfare of the nation; it is for them to de-

cide what measures shall be taken to avert

dangers arising from that situation. With
these decisions or their wisdom, courts and
judges have nothing to do save only in that

case in which it has most clearly been dem-
onstrated that the political branches of gov-

ernment not only have usurped power not

granted them by the Constitution, but in so

doing directly have injured a litigant who
has come to the courts for relief.

In the light of our history, it is idle to say that,

in the presence of such a situation as confronted

Congress, the national government must stand by
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and do nothing for the relief of the general distress,

confining its activities to matters as to which it is

given legislative powers by the Constitution. It is

the only instrumentality which the people of the

country have which can deal adequately with an

economic crisis nationwide in scope ; and there can

be no question but that, for the purpose of dealing

with such a crisis, it can exercise the power to raise

and spend money imder Article 1, Section 8, Clause

1 of the Constitution which provides

:

The Congress shall have Power To lay and
collect Taxes, Duties, Imposts and Excises,

to pay the Debts and provide for the com-

mon Defence and general Welfare of the

United States.

There has been much discussion as to the mean-

ing of this "General Welfare" clause of the Consti-

tution; but it is now definitely settled that the

power of Congress to authorize expenditure of pub-

lic money for public purposes is not limited by the

direct grants of legislative power contained in the

Constitution. Dealing with this question in the re-

cent case of United States v. Butler^— U. S. —, 56

S. Ct. 312, the Supreme Court, speaking through

Mr. Justice Roberts, said:

Since the foundation of the nation sharp

differences of opinion have persisted as to

the true interpretation of the phrase. Mad-
ison asserted it amounted to no more than

a reference to the other powers enumerated

in the subsequent clauses of the same sec-
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tion ; that, as the United. States is a govern-
ment of limited and enumerated powers, the

grant of power to tax and spend for the

general national welfare must be confined

to the enumerated legislative fields com-
mitted to the Congress. In this view the

phrase is mere tautology, for taxation and
appropriation are or may be necessary inci-

dents of the exercise of any of the enumer-
ated legislative powers. Hamilton, on the

other hand, maintained the clause confers a

power separate and distinct from those later

enumerated, is not restricted in meaning by
the grant of them, and Congress conse-

quently has a substantive power to tax and to

appropriate, limited only by the requirement

that it shall be exercised to provide for the

general welfare of the United States. Each
contention has had the support of those

whose views are entitled to weight. This

court has noticed the question, but has never

found it necessary to decide which is the true

construction. Mr. Justice Story, in his

Commentaries, espouses the Hamiltonian

position. We shall not review the writings

of public men and commentators or discuss

the legislative practice. Study of all these

leads us to conclude that the reading advo-

cated by Mr. Justice Story is the correct one.

While, therefore, the power to tax is not

unlimited, its confines are set in the clause

which confers it, and not in those of section

8 which bestow and define the legislative

powers of the Congress. It results that the
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power of Congress to authorize expenditure

of public moneys for public purposes is not
limited by the direct grants of legislative

power found in the Constitution.

If it be conceded, as we think it must be, that

the expenditure of public funds for the relief of

nation-wide unemployment is within the power of

Congress, as being an expenditure in furtherance

of the general welfare of the United States, we
think that it necessarily follows that expenditures

for a nation-wide program of public works for the

purpose of providing employment in such an

emergency is within the Congressional power ; for

from the earliest period of history nations have

been accustomed to resort to the construction of

public works as a means of relieving the unem-

ployment of their people. Certainly, it is hard

to imagine any expenditure which the federal gov-

ernment might make for the purpose of relieving

the danger and distress arising from unemploy-

ment which would interfere so little with private

business, and would have so little tendency to

create a dependent attitude on the part of the

people, as a program of public works. And, not

only does such a program relieve unemployment

by furnishing work in the construction of the im-

mediate projects and in the manufacture of ma-

terials to be used therein, but it also makes a lasting

contribution to the national wealth, and thus

counterbalances to some extent the burden of the
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increase in the national debt which it entails. If,

therefore, the relief of nationwide unemployment

be a legitimate end for Congress to have in view

in the exercise of its power to raise and spend

money under ''General Welfare" clause, the con-

struction of a nationwide program of public works

would seem to be a legitimate means to that end.

And we do not think that it can be said that Con-

gress is invading the reserved powers of the states,

or is making expenditures for matters essentially

local in character, merely because the project for

which expenditure is made is not connected with

interstate commerce and, when considered alone is

local in character. It cannot be said to invade the

reserved powers of a state to make loans or grants

of money to municipal corporations which the

state continues to control, and which are at liberty

to reject the loans and grants if they see fit to do so.

And a program of works for relieving nationwide

unemployment does not lose its national character

and become local merely because each of the public

works projects is constructed in some particular

locality. If this were true, the spending power

under the general welfare clause would be limited,

in the manner in which the Supreme Court has

just held in United States v. Butler that it is not

limited, to objects embraced within the direct

grants of legislative power. No matter how clearly

national the end to be attained by expenditures un-

der the general welfare clause, or how appropriate
54605—36 3
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the means adopted for the attainment of that end^

each individual expenditure must needs have a

local as well as a national character ; for money can-

not be expended in vacuo and no project can be

imagined, even though part of a national program,

which will not have a local situs. The national

character of the program here involved is shown,

however, by the fact that projects of various kinds

have been commenced in 3,040 of the 3,070 counties

of the coimtry ; and the magnitude of the undertak-

ing clearly appears from the report of the Admin-

istrator to the Senate, of March 22, 1934. See

Senate Document No. 167, 73rd Congress, 2nd Ses-

sion; Kansas Gas dc Electric Co. v. City of Inde-

pendence, Kan. (C. C. A. 10th), 79 Fed. (2d) 32,

42; id. 79 Fed. (2d) 638; Missouri Utilities Co. v.

City of California, 8 Fed. Supp. 454, 464; Iowa

Southern Utilities Co. v. Town of Lamoni, 11 Fed.

Supp. 581.

Nor do we think that the pertinent portion of the

Act can be condemned as an unconstitutional dele-

gation of legislative power within the rule laid

down in Panama Refining Co. v. Ryan, 293 U. S.

388; and L. A. Schecter Poultry Corporation v.

United States, 295 U. S. 495. It was out of the

question for Congress to prescribe the details of an

extended program of public works. It appropri-

ated the money for the purpose, laid down the prin-

ciples which were to guide the President and the

Administrator of Public Works in its expenditure,
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and left to them the working out of the details. The

making of loans and grants in carrying out the pol-

icy thus laid down by Congress is the exercise of

administrative, not legislative, discretion. As said

in Wilmingtoii <& Zanesville Railroad Co. v. Com-

missioner, 1 Ohio St. 77, 88, and quoted with ap-

proval by the Supreme Court in Hampton <& Co. v.

United States, 276 U. S. 394, 407

:

The true distinction, therefore, is between

the delegation of power to make the law,

which necessarily involves a discretion as to

what it shall be, and conferring an author-

ity or discretion as to its execution, to be ex-

ercised under and in pursuance of the law.

The first cannot be done; to the latter no
valid objection can be made.

The question was fully considered by the Cir-

cuit Court of Appeals of the Tenth Circuit in Kan-

sas Gas c& Electric Co. v. City of Independence,

supra ; and, on the point here under consideration,

we are in thorough accord with what was said by

Judge Phillips in that case. He said

:

Section 202 (40 U. S. C. A. 402) lays down
a standard as to the program of public works.

It provides the program must be comprehen-

sive and must include certain specified

classes. Manifestly the Congress could not

enumerate specifically the particular proj-

ects to be included in such a broad program.

We are not called upon to decide whether

the Congress could delegate to the President

power to include in such program other
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classes of projects than those enumerated in

section 202, because the project here in-

volved falls within a specifically enumerated

class.

Sections 203 and 206 (40 U. S. C. A. 403,

406) lay down standards as to what projects

may be financed or aided by loans or grants.

They must be public works projects; they

must be projects included in the program;
they must come within the limitations speci-

fied in section 206; a loan or grant must
be made with a view to increasing employ-

ment quickly, and a loan must be reason-

ably secured.

The making of such a loan or grant is

administrative rather than legislative in

character.*****
We conclude the Congress at least as to

the classes of projects specifically enumer-

ated, lays down a legislative standard and
declares a legislative policy with requisite

definiteness, and impliedly directs the Presi-

dent to effectuate the purposes of the Act

and to make loans and grants, within the

limits of a reasonable administrative discre-

tion, to projects that fall within the classes

enumerated in section 202 and the limita-

tions of Sections 203 and 206, and that, while

Title 2 grants broad administrative author-

ity and discretion, it does not unconstitu-

tionally delegate legislative power.

See also Radio Commission v. Nelson Bros. Co.,

289 U. S. 266; Union Bridge Co. v. United States,
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204 U. S. 364; United States v. Hanson (C. C. A.

9th), 167 Fed. 881.

2. The Exercise of Power by the Administrator

As the statute is valid, the making of the loan

and grant by the Administrator is valid if within

its terms notwithstanding the motive of the Ad-

ministrator in making them. As said by Judge

Sibley in his concurring opinion in Tennessee Val-

ley Authority v. Ashwander (C. C. A. 5th), 78 Fed.

(2d) 578, 583, ''This case is not to be decided by

the purposes and plans of the Board, but by the

validity of what is about to be done under the

attacked contracts.
'

' See also Spalding v. Dickin-

son, 161 U. S. 483, 498, 499 ; West v. Hitchcock, 205

U. S. 80, 85, 86.

It is of course true that, as Congress may not

encroach upon the reserved powers of the states,

officers acting under its authority may not so en-

croach ; and the authority of such officers in admin-

istering acts of Congress must be held to be limited

by the bounds of Congressional power. The ad-

ministrator, for example, could not, under the guise

of carrying out the public works program, make

such an expenditure of public funds as would inter-

fere with the states in the exercise of their reserve

powers. See U. S. v. Butler, supra. But we do

not understand that any such thing is being done

here. Greenwood County is but an agency of the

state of South Carolina and remains subject to the

control of that state in the management of its
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power project as well as in other matters. The
rates to be charged by public utilities remain sub-

ject to state control. All that the Administrator

proposes to do is to make a loan and grant to the

county to enable it to engage in an enterprise

which, as a subdivision of the state, it has been

given by the state the right and power to engage

in. In other words, the Administrator 's action will

not in any sense limit the powers of the state but

will furnish to the state means of exercising a

power which it already possesses, i. e., the power

of engaging in a public business for the benefit of

its citizens. We are unable to see how lending or

giving money to a state agency for such purpose

can be said to be an encroachment on state power.

It is an entirely different thing from giving or

lending money to private persons for the purpose

of defeating a state policy or regulating matters

under state control.

The learned judge below was of opinion that

the action of the Administrator should be con-

demned because the county would be enabled by

the loan and grant to establish an enterprise which

could and would charge lower rates than plaintiffs

were charging and thus constitute a "yardstick" by

which plaintiffs' rates would be affected. We can-

not see, however, that the incidental effect which

the construction of the county project may have on

plaintiffs' rates has any bearing on the question.

The county has the right to engage in the enter-
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prise notwithstanding the effect of its competition

upon the business of plaintiffs. Puget Sound Co.

V. Seattle, 291 U. S. 619; Madera Water, Works v.

Madera, 228 U. S. 254. And notwithstanding that

the loan and grant to establish the enterprise are

made by the Administrator, the fact remains that

the business is its business and subject to its con-

trol. If a ''yardstick" is established, it is the coun-

ty's yardstick subject to the control of the state,

not of the federal government.

It is argued, however, that the purpose of the

Administrator in making the loan and grant is to

affect the rates of the plaintiffs ; that the policy of

the Public Works Administration is to make loans

and grants in such way as to bring about a reduc-

tion in public utility rates; and that they are not

made except where the rates to be charged by the

municipal enterprise which is being aided will be

lower than the rates of the competing private com-

pany. To support this contention plaintiffs rely

upon the testimony of C. L. Rose heretofore quoted

and also a press release, referred to by the judge

below in his findings of fact, as well as to certain

statements made by the Administrator in his re-

cently published book entitled "Back to Work."

The Administrator denies under oath, however,

that his policy in making loans and grants arises

out of any purpose to affect rates, and specifically

that the contract here in question was made with

such end in view ; and we feel that we would not be
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justified in disregarding the sworn testimony of a

Cabinet Officer as to the policies which are being

followed by him in the discharge of his official

duties, and accepting instead mere press reports

or the conflicting testimony of a minor official who
may not have understood the purposes of his su-

perior, who was the one charged with the formula-

tion of policies and the exercise of discretion.

It is true that in the book of the Administrator,

just as in the press release, there are statements to

the effect that the Public Works Administration

had endeavored in the approval of loans to make
electric energy more broadly available at cheaper

rates, and that it was its practice before approving

loans to give private companies an opportunity to

put in effect rates as low as those at which the

municipal system would be self-liquidating ; but it

is manifest that it is only where the new municipal

enterprise will be able to furnish lower rates than

the competing private companies that there is

reasonable hope of their securing sufficient busi-

ness to be self liquidating projects. Loans to such

enterprises would be unsound from an economic

standpoint if they should be made in cases where

the rates to be charged would be as high as those of

existing enterprises or where the latter might lower

their rates to such an extent that the municipal en-

terprises could not secure sufficient business to be

self liquidating.
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The fact, however, that the Administrator may
or may not be furthering his ideas as to lowering

power rates or encouraging municipal ownership,

would seem to have no bearing on the point under

consideration, if what he is doing is in fact re-

quired by a sound financial policy in the discharge

of his duties under the statute ; for, as stated above,

his action may not be enjoined because of his mo-

tives, if he has been given the power by a valid

act of Congress to do what he is doing. The dis-

cretion as to what loans and grants shall be ap-

proved has been vested in him, not in the courts;

and the courts may not interfere with the exercise

of that discretion because they may not approve of

the reasoning upon which it is based.

It must be remembered that this is not a case

where Congress is directly or indirectly attempting

to regulate intrastate power rates. The aim of

Congress is to relieve unemployment through a

nationwide program of public works, one feature of

which, is loans and grants to states or municipali-

ties to aid them in such public works as develop-

ment of water power and the transmission of

electrical energy. Such loans and grants cannot

be made except in cases where the states or munic-

ipalities desire to undertake these public works,

a matter which is left entirely to their decision;

and, if the making of such loans and grants inevi-

tably results, as has been suggested, in more abun-
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dant power at lower rates, this is but the incidental

effect of what the states or their agencies volun-

tarily decide to do. Without suggesting that this

incidental effect of more abundant power at lower

rates might be considered as conducive to the gen-

eral welfare, we see no reason why a loan or grant

to a municipality which will aid in the relief of

unemployment must be condemned because of it.

That the Administrator may have had such result

in mind in approving loans and grants would seem

to furnish no more ground for interference by the

courts than the fact that a purchasing agent, for

the government might have purchased a post office

site, otherwise desirable, because the location har-

monized with his ideas of a proper place for the

post office in considering the proper development

of the city. In other words, we do not think that

the exercise of a discretion vested in a federal offi-

cer by a valid act of Congress may be condemned

by the courts, either as transcending the power of

such officer or as an abuse of discretion, merely

because some consideration of what was locally

desirable may have entered into its exercise.

And we think that there is no merit in the con-

tention that the Administrator has assumed control

over a local matter reserved to the jurisdiction of

the states, because of the provisions of the contract

as to wages, hours of labor, etc. These are stipu-

lated by contract in advance, not left to the control

of the Administrator during the progress of the
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work. Had this been done, there is no reason to

think that it would be violative of any provision of

the laws of South Carolina. Clarke v. Public Serv-

ice Authority, — S. C. — , 181 S. E. 481. But, as it

was not done, we see no ground of complaint on any

score. Certainly w^here the federal government is

making a loan to aid in the relief of unemployment,

it may stipulate that the loan shall be used in such

way as will best accomplish that purpose.

3. Right of Plaintiffs to Injunction

For the reasons heretofore stated, the plaintiffs

are not entitled to an injunction; but, even if the

statute were unconstitutional or the action of the

Administrator unauthorized, they would not be en-

titled to the injunction which they ask, for the rea-

son that no legal right of theirs is infringed by any

proposed action of the county or the Commissioner

of Public Works. The county, in its proposed ac-

tion, will not infringe any such right; for it is

thoroughly settled that competition by a county or

municipality violates no right of a public service

corporation doing business therein which, as is the

case of plaintiffs here, has no exclusive franchise.

Puget Sound Co. v. Seattle, 291 U. S. 619; Madera

Water Works v. Madera, 228 U. S. 454. The ad-

ministrator will not infringe any such right in mak-

ing, the loan and grant to the county from funds of

the United States ; for it is equally well settled that

no citizen or taxpayer has any such right in funds
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of the government. Frothingham v. Mellon, 262

U. S. 447. In the case just cited the Supreme

Court, after referring to taxpayers' suits to enjoin

an illegal use of money by a municipal corporation,

said:

But the relation of a taxpayer of the United

States to the Federal Government is very

different. His interest in the moneys of the

Treasury—partly realized from taxation

and partly from other sources—is shared

with millions of others; is comparatively

minute and indeterminable; and the effect

upon future taxation, of any pajrment out of

the funds, so remote, fluctuating and uncer-

tain, that no basis is afforded for an appeal

to the preventive powers of a court of equity.

As the county infringes no right of plaintiffs by

entering into competition with them, and as the

Administrator infringes no right of theirs in mak-

ing loans or grants of public funds, it would seem

to follow necessarily that no such right is infringed

when the Administrator makes a loan and grant

to the county in order that the county may engage

in competition, for the addition of negative quanti-

ties can never result in a quantity that is positive.

The exact question was before the Circuit Court

of Appeals of the Eighth Circuit in Arkansas-

Missouri Power Co. v. City of Kennett, Mo. (C. C.

A. 8th) 78 Fed. (2d) 911, and we see no answer to

what was said by Judge Sanborn, speaking for the

court, in that case. Said he

:
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The court below was of the opinion that the

power company was in no position to ques-

tion the power of the federal government to

loan or give money to the city of Kennett.

We are in accord. The United States is not

proposing to become a competitor of the

power company. It will have no right, title,

or interest in the plant when completed and
nothing to do with operating it. The de-

struction of the power company's property

will come about by reason of the city's op-

eration of the plant when erected. The
position of the United States is that of a

lender of money, a buyer of bonds, and a

giver of gifts. True, the money procured

from the government will enable the city to

build the plant, and, if the city builds the

plant, it will no doubt operate it, and when
it does operate the plant the city will take

the customers of the power company, and
the company's property in Kennett will be-

come worthless or greatly impaired in value.

We know of no rule of law, however, which
permits one indirectly hurt, no matter how
seriously, by a government expenditure, to

question the power of the government to

make it. In fact, the rule is to the contrary.

Commonwealth of Massachusetts v. Mellon,

Secretary of the Treasury et al., 262 U. S.

447, 43 S. Ct. 597, 67 L. Ed. 1078; city of

Allegan, Mich., v. Consumers' Power Co,

(C. C. A. 6th), 71 Fed. (2d) 477 (certiorari

denied, 293 U. S. 586, 55 S. Ct. 100, 79 L.

Ed. —). It is true that in the cases cited
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the plaintiffs relied upon their status as tax-

payers exclusively, while in this case the

plaintiff relies, in addition, upon the injury

which will be done to its property by munici-

pal competition. That injury, however, is,

so far as the government is concerned,

clearly consequential and indirect, as we
have pointed out. See also Missouri Utilities

Co. V. City of California, Mo., et al. (D. C,
W. D. Mo.) 8 Fed. Supp. 454, 465.

Another case directly in point is the case of City

of Allegan v. Consumers' Power Co. (C. C. A. 6th)

71 Fed. (2d) 477 (Certiorari denied 293 U. S. 586)

referred to by Judge Sanborn in the above quota-

tion. That case, just as the case at bar, involved a

grant and loan by the Administrator to a municipal

corporation to construct an electric lighting plant

which would compete with a private power com-

pany. The question of the constitutionality of

Title II of the National Recovery Act was raised

there as it is here; and the Circuit Court of Ap-

peals of the Sixth Circuit held that the company

was "without right to raise any question either as

to the effect of or the constitutionality of the re-

covery act" in that suit. It is true that the injury

which might result from municipal competition was

not discussed in the opinion; but as pointed out

above this would have added nothing to plaintiff's

position, for the city had a right to engage in such

competition and invasion of rights cannot be predi-

cated of competition which is rightful.
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The precise question as to whether one who will

he injured by the competition of another has a

standing in court to protest the action of an officer

of the government, alleged to be unlawful, which

will enable such other to compete with him, was

raised in United States v. Bern (App. D. C.) 68

Fed. (2d) 773. That was a suit for mandamus to

compel the Secretary of War to cancel certain

leases of warehouses which were alleged to have

been made contrary to law. Plaintiffs alleged that

they were engaged in direct competition with the

lessee, and that, by reason of the advantageous pro-

visions of the allegedly illegal lease agreements, the

lessee was able to underbid them in competing for

business. It was held, however, that this gave

plaintiffs no right to challenge the legality of the

action of the Secretary of War in making the

leases.

Another decision very much in point is Railroad

Co. V. Ellerman 105 U. S. 166, wherein it was held

that a right to question as ultra vires the acts of a

railroad corporation did not arise because, as a

result of these acts, competition for the business of

complainant was created. The court said

:

The only injury of which he can be heard

in a judicial tribunal to complain is the in-

vasion of some legal or equitable right. If

he asserts that the competition of the rail-

road company damages him, the answer is,

that it does not abridge or impair any such

right. If he alleges that the railroad com-
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pany is acting beyond the warrant of the

law, the answer is, that a violation of its

charter does not of itself injuriously affect

any of his rights.

Applying this language to the case at bar, the only

injury of which plaintiffs can be heard in a judicial

tribunal to complain is the invasion of some legal

or equitable right If they assert that the compe-

tition of the county will damage them, the answer

is that it will not abridge or impair any such right.

If they allege that the Administrator, in making

the loan and grant, is acting beyond the warrant of

the law, the answer is that such action does not of

itself injuriously affect any of their rights.

The two cases upon which plaintiffs particularly

reply with respect to their right to sue are Pierce

V. Society of Sisters, 268 U. S. 510, and Frost v.

Corporation Commission, 278 U. S. 515 ; but what

has already been said is sufficient to distinguish

both of these. In the Pierce case, a state statute,

by requiring parents to send their children to

public schools, threatened the destruction of the

business of a private school by reason of the un-

lawful coercion exercised on its patrons. The in-

jury threatened was, not from lawful competition,

but from unlawful coercion of patrons; and this

was what was enjoined. Here the only injury to

plaintiffs that can arise is from the competition of

the county, which is lawful. In the Frost case, the

plaintiff was the holder of a license to operate a
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cotton gin which the court held to be exclusive as

against person not similarly licensed. The legis-

lature attempted to grant a privilege to cooper-

ative societies which was held void because vio-

lative of the equal protection clause of the 14th

Amendment. It was held that the plaintiff was

entitled to enjoin one who attempted to operate in

competition with him under a void permit issued

under the unconstitutional statute. The court

said that the holder of a valid license might ** resort

to a court of equity to restrain the illegal opera-

tion upon the ground that such operation is an in-

jurious invasion of his property right." Here the

operation of a power plant by the county is not

illegal, and plaintiff has no right to exclude the

county from any competition upon which it may
see fit to enter.

To conclude, we think: (1) that the loan and

grant which the Administrator of Public Works
proposes to Greenwood County cannot be con-

demned either on the ground that the Act of Con-

gress under which they will be made is unconsti-

tutional or that the Administrator in making them

will exceed his powers under the act; and (2) that,

even if this were not true, no right of plaintiffs

would be invaded either by the county in the build-

ing of the power project or by the Administrator

in the making of the loan and grant. In a similar

case, the Circuit Court of Appeals of the Tenth Cir-

cuit, in Kansas Gas <jt Electric Co. v. City of Inde-

54605—36 i
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pendence, (C. C. A. lOth) 79 Fed. (2d) , denied

relief on the first of these grounds Circuit Court of

Appeals of the Sixth and Eighth Circuits in City

of Allegan v. Consumers' Power Co. (C. C. A. 6th)

71 Fed. (2d) 477, and Arkamsas-Missouri Power
Co. V. City of Trenton (C. C. A. 8th) 78 Fed. (2d)

911, 914, 924, denied relief on the second ground.

The question arises whether there should be a

dismissal on the merits or for lack of jurisdiction.

While the second ground above mentioned is fre-

quently treated as going to the question of juris-

diction, it really goes to the right of plaintiff to

relief rather than to the jurisdiction of the court

to afford relief in a proper case. In addition to

this, the pleadings ask relief, which as we have seen

was properly denied, on grounds other than the un-

constitutionality of the statute and lack of author-

ity in, the Administrator ; and, as there was diver-

sity of citizenship, the court had jurisdiction to

pass on these matters. We think, therefore, that

the decree appealed from should be reversed and

that the lower court should be directed to dismiss

the bill for lack of equity.

Reversed.

SoPER, Circuit Judge, Dissenting: When the

Federal Emergency Administrator of Public

Works in the exercise of his authority under the

statute decided to make the loan and grant to

Greenwood County, S. C, to be used in the con-

struction of a hydroelectric plant on the Saluda
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River, he intended not merely to effectuate the

purpose of Title II of the Act to increase employ-

ment quickly, but also to reduce the cost of electric

energy to the local community. The evidence

shows quite clearly that he held the opinion that

public utility companies have charged exorbitant

prices, and that in particular the Duke Power
Company and its subsidiary have exacted unrea-

sonable rates ; and that in order to bring down the

rates for the benefit of the consumers it was desir-

able and proper that a portion of the great sum
of money within his control should be used to

establish municipal power projects in competition

with privately owned public utilities.

When his authorized publications are considered

it is difficult to reach any other conclusion. Thus

in a press release of the Federal Emergency Ad-

ministration of Public Works (P. W. A.) of Sep-

tember 24, 1934, he said

:

P. W. A. has endeavored to make electric

energy more broadly available at cheaper

rates by acting on applications of munici-

palities for loans and grants to finance mu-
nicipal systems where reasonable security

is offered and the project is socially desira-

ble. They are deemed desirable where the

loan can be amortized in a reasonable period

while charging rates substantially lower

than those of the existing utility.

However, we make it a practice before

approving the loan to give the company an

opportunity to put in effect rates at least as
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low as those at which the municipal system
will be self-liquidating. Several utility com-

panies have accepted this opportunity. It is

obvious that in such cases it is advantageous

to the city and to P. W. A. that the offer be

accepted and the application withdrawn. To
make loans and grants to finance projects

where the competitor offers rates which are

lower than those possible by the city plant,

would duplicate facilities without any social

betterment and impose on the city a burden
which it probably could not meet without

resort to taxation.

Furthermore, in the described situation

Public Works will be free to use its funds

to better advantage elsewhere. The action

of the utility companies referred to sup-

ports the belief that domestic rates, in cer-

tain instances at least, are so high as to be

disadvantageous to the company as well as

unjust to the consumers. Experience shows

that lower rates may produce larger profits

particularly where promotional campaigns

are conducted and the cost of electrical ap-

pliances is made reasonable.

P. W. A. will cooperate with cities to pre-

vent rates rising on an indication municipal

plants may not be built. P. W. A. will not

rescind allotments or suggest the withdrawal

of application until the lowered rates are

legally in effect.

State laws authorize municipal competi-

tion, hence it is P. W. A. 's position that the

state has determined that such competition

may be socially desirable. We believe it is
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for the municipal applicant to determine

whether or not it desires to compete with

privately owned utilities. It is our policy to

consider such applications particularly

where franchises are soon to expire, pro-

vided the project is self-liquidating at rates

lower than those which the existing utility is

willing to put into effect.

In his testimony given in the pending case on

December 21, 1935, the Administrator did not repu-

diate this statement but said that it was not a cor-

rect statement standing alone and must be under-

stood as corrected by his testimony. A more de-

tailed expression of his purposes as Administrator

and his views upon the practices of public utility

•companies in general and of the Duke Power Com-

pany in particular is found in his story of P. W. A.

told in his book Back to Work, May 16, 1935,

chapter VI, cheap power, pp. 122 to 147, wherein

reference to the Grreenwood County project is

made. He shows how the great federal power proj-

ects, such as Boulder Dam on the Colorado River,

are the beginnings of a national plan designed to

increase the supply of electric power and diminish

its cost, and thus to put it within the reach of the

under-privileged for many uses and raise the stand-

ard of living in their homes. With respect to mu-

nicipal power projects established under P. W. A.

he has this to say

:

By January of 1935, twelve municipal

power projects had been completed. Forty-

eight others were under construction ; thirty-
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four more had been approved by the power
board, and about seventy-one were under

consideration. The total amount allotted at

that time for this purpose Avas $48,784,300.

One of the most important accomplish-

ments of P. W. A., although an indirect one,

has been a saving to consumers of millions

of dollars through the lowering of rates by
the private utilities to meet the charges pro-

posed by applicants for public power proj-

ects. The rejection or withdrawal of some

of the 200 applications that P. W. A. did not

approve was the result of this reduction of

rates by the private companies to a point

where there seemed no necessity or justifica-

tion for a municipal plant.

These "yardsticks" provided by both

municipal and federal enterprises are so

valuable that they alone would warrant

P. W. A. 's expenditures for power undertak-

ings. The municipal projects have caused

private utilities to adjust their rates down-

ward in wide areas and the federal projects

have brought about rate adjustments over

still larger expanses of territory.

How are these formal statements modified by his

present testimony ? To the extent that the govern-

ment is interested in the rates to be charged by the

county only as a bondholder and does not intend to

exercise any control over them. He added that the

loan and grant would have been made regardless

of the rates of the Duke Power Company, if it were

established that the county had legal authority to
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make the contract and that the loan would be liqui-

dated; but as this statement enters the realm of

conjecture it adds little to the discussion.

One is presumed to intend the natural and prob-

able consequences of his acts ; and the public utter-

ances of the Administrator show beyond possibility

of debate that he realized that his loans and grants

to municipal power projects would reduce local

utility rates. The reduction of rates under the plan

of P. W. A. in this case is not merely probable,

it is inevitable. The municipality makes no invest-

ment and assumes no liability for the loan, for that

is to be represented by revenue bonds payable only

out of income of the plant. In addition 30% of the

cost of the project is a free gift. We have thus to

consider not merely the influence of a competitor

who risks his own money in the enterprise. Compe-

tition from such a source the local utility company

must endure without complaint. The fact is that

the county, if not dowered with a free gift with

which to build a plant, is at least given the unre-

stricted power to cut the rates, and must do so in

order to secure the business and satisfy the de-

mands of its citizens.

We may lay to one side the protests of the Power
Company that the state authorities have found the

rates of this intrastate industry to be fair and rea-

sonable and the charges of the Administrator that

the rates are exorbitant. The question is, has the

federal government the constitutional right to
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exert this regulatory power in a local field on the

ground that it is only an incidental result of the

laudable effort under the general welfare clause

of the Constitution to put an end to unemployment.

The conflict between state and federal power which

arises is similar to that which the Supreme Court

resolved in Z7. S. v. Butler in which it held that a

statutory plan to regulate and control agricultural

production effected by contracts between the gov-

ernment and the farmers was beyond its power

and invaded the reserved rights of the states. The

principle underlying that decision seems to control

this case, and the factual differences between them

•do not appear to be material. The present con-

tract does not in turn obligate the municipality to

reduce the rates with the same directness as the

farmers' contracts required to curtail production,

but as a result of the P. W. A. contract the rates

are bound to be reduced as we have seen. More-

over an element of coercion enters into the indirect

reduction of the rates by the Power Company,

which bears some analogy to the virtual compul-

sion under which the farmers' contracts were

signed. The party to the present contract with

the government is not a private citizen, but a mu-

nicipality or agency of the state which consents to

the invasion of the state's domain; but, it is sub-

mitted that the state no more than the individual

may be induced by gift to break down the barriers

which confine the federal government within con-
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stitutional limits. In TJ. S. v. Butler the Court

said:

But it is said that there is a wide differ-

ence in another respect, between compul-

sory regulation of the local affairs of a

state's citizens and the mere making of a

contract relating to their conduct; that, if

any state objects, it may declare the contract

void and thus prevent those under the

state's jurisdiction from complying with its

terms. The argument is plainly fallacious.

The United States can make the contract

only if the federal power to tax and to ap-

propriate reaches the subject matter of the

contract. If this does reach the subject

matter, its exertion cannot be displaced by
state action. To say otherwise is to deny
the supremacy of the laws of the United

States; to make them subordinate to those

of a State. This would reverse the cardinal

principle embodied in the Constitution and
subsitute one which declares that Congress

may only effectively legislate as to matters

within federal competence when the States

do not dissent.

The conclusion is that Title II of the statute is

invalid so far as it may be interpreted to authorize

the making of such a contract as we have here ; and

that the action of the Administrator herein is be-

yond the scope of the power which may be con-

ferred by Congress upon an officer of the federal

government.
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The power company has such an interest in the

business as to justify its suit. The practical effect

upon its valuable property interests is manifest.

It has an interest far more weighty than that of a

federal taxpayer, which is Frothinghomi v. Mellon,

262 U. S. 447, which was held to be too remote, un-

certain and insignificant to entitle him to injunc-

tive relief against an invalid federal appropriation.

The plaintiffs here conform to the rule laid down in

that case since they show not only that the act of the

Administrator was invalid, but that they are in

danger of sustaining a direct and substantial in-

jury therefrom.



3. REMAND ORDER OF CIRCUIT COURT OF APPEALS FOR
THE FOURTH CIRCUIT

United States Circuit Court of Appeals for the

Fourth Circuit

No. 3971

Oreenwood County and E. L. Brooks, S. A.

Agnew, and E. L. Davis, Members of and Con-
stituting THE Finance Board of Greenwood
County, and Harold L. Ickes, as Federal
Emergency Administrator of Public Works,
appellants,

versus

Duke Power Company and Southern Public

Utilities Company, appellees

Order

The above-entitled cause coming on to be heard

on the motion of Harold L. Ickes, Federal Emer-

gency Administrator of Public Works, one of the

appellants, that the said cause be remanded to the

District Court for the Western District of South

Carolina to the end that that court may reconsider

its decision in the light of the contract entered into

between the United States and the County of Green-

wood, South Carolina, dated November 30, 1935

:

It is ordered that said cause be remanded to the

said District Court to the end that that court may
reconsider its decision in the light of the said con-

(57)
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tract and may take such further action as may be

appropriate in the premises.

The court below is requested to hear the cause

thus remanded with all convenient dispatch and to

certify his findings of fact and conclusions of law

to this court as soon as possible, to the end that the

cause may be heard by this court upon appeal on

the first Monday in January 1936, in accordance

with the agreement of counsel this day made in

open court to the effect that they would press for

a speedy hearing of the cause and docket the appeal

from the decision of the court below for hearing on

the date aforesaid without reference to the rules

regulating appeals, filing and printing briefs, etc.

Let mandate issue forthwith.

This, the 5th day of December 1935.

(S.) John J. Parker,

Senior Circuit Judge.

A true copy.

Teste

:

Claude M. Dean,

Clerk, U. S. Circuit Court of

Appeals, Fourth Circuit.



4. BEMAND OBDER OF CIBCUIT COUBT OF APPEALS FOB
THE DISTBICT OF COLUMBIA IN THE ALABAMA POWEB
CASE

United States Court of Appeals for the District of

Columbia

No. 6583

Alabama Power Company, appellant

V.

Harold L. Ickes, Administrator of the Federal

Emergency Administration of Public Works,
et al., appellees

Upon consideration of the motion of appellees

that the above entitled cause be remanded to the

Supreme Court of the District of Columbia in

order that the pleadings may be reformed, it is, this

19th day of December, 1935, Ordered that the cause

be remanded to the Supreme Court of the District

of Columbia with directions to set aside forthwith

the final decree entered by that court dismissing

the bill, but with leave to the defendants (appellees

here) to file any further pleadings or to supplement

and amend their present pleadings within ten days,

and likewise with leave to the plaintiff (appellant

herein) to amend or supplement its bill of com-

plaint within ten days thereafter ; and that the par-

ties shall then apply to the Supreme Court of the

District of Columbia for an immediate trial on the

merits.

(59)
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Further ordered, by agreement and stipulation of

the parties, that the injunction entered by the

Supreme Court of the District of Columbia in this

cause, and now in effect, shall continue in effect

until the further order of this court.

Attest

:

George E. Martin,

Chief Justice.

A true Copy.

Test:

Henry W. Hodges,

Clerk of the United States Court

of Appeals for the District of Columbia,



5. OPINION OF CIRCUIT COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA

United States Court of Appeals for the District of

Columbia

No. 6580

Alabama Power Company, appellant

V.

Harold L. Ickes, Administrator of the Federal

Emergency Administration of Public Works;
et al., appellees

Per Curiam: Appellees move this court to re-

mand this cause to the Supreme Court of the Dis-

trict of Columbia with leave to the parties to amend

their pleadings. The ground of the motion is that

after the decree was entered in this cause in the

Supreme Court of the District, and while the cause

was pending on appeal, the Administrator of Pub-

lic Works on December 2, 1935, entered into an

agreement with the City of Sheffield, Alabama, and

with other Alabama municipalities, with whom
similar agreements had been made, terminating

the former agreement relating to the subject mat-

ter of the suit; that subsequently on December 4,

1935, the Administrator entered into a new agree-

ment with the City of Sheffield and with other

Alabama municipalities, copies of which are filed

with the motion.

my
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We set the motion for hearing and have heard

argument of counsel for and against the granting

of the motion. We think we have the power to

grant the motion if it should appear to be proper

to do so. After consideration, we have concluded

to grant the motion on the terms made part of our

order.

The exhibits filed with the motion unmistakably

show that the agreement between the Administra-

tor of Public Works and the municipalities in-

volved is essentially different from the agreement

which the bill of complaint prayed should be en-

joined. To ignore the situation thus brought about

and to proceed to hear the cause on the present rec-

ord would, as we think, be to do a futile act. The

agreement which the bill of complaint sought to re-

strain the performance of, admittedly is not the

agreement now in effect, and the conclusion of this

court as to the validity or invalidity of that agree-

ment would not be decisive of the validity or in-

validity of the agreement which has now been made

and substituted in its place. Nor would it settle

the controversy.

The lower court issued a preliminary injunction

on the filing of the bill and, nothwithstanding it sub-

sequently sustained a motion to dismiss the bill, re-

tained the injunction in full force and effect. As

our order on this motion will further continue the

injunction order until the case is again brought

here on appeal and is decided by us, or otherwise
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finally disposed of to the satisfaction of all parties,

appellant will be fully protected ; and the court be-

low and this court, by the granting of the motion,

will have the opportunity and the duty of deciding

an existing, rather than a moot, controversy.

A true Copy.

Test:

Henry W. Hodges,

Clerk, of the United States Court of

Appeals for the District of Columbia.

54605—36



6. OLD CONTRACT BETWEEN P. W. A. AND GREENWOOD
COUNTY

Loan and Grant Agreement
Between the

County of Greenwood,

South Carolina,

AND THE
United States of America

P. W. A. Docket No. 3972

Parti

1. Purpose of Agreement.—Subject to the terms

and conditions of this Agreement, the United

States of America (herein called the "Govern-

ment") will, by loan and grant not exceeding in the

aggregate the sum of $2,852,000 (herein called the

''Allotment"), aid the County of Greenwood, South

Carolina (herein called the "Borrower"), in financ-

ing a project (herein called the "Project"), con-

sisting substantially of constructing a hydro-electric

plant comprising an earthen dam across the Saluda

River, a 15,000 K. W. Generating Station with nec-

essary control equipment, transmission lines, and

rural distribution all pursuant to the Borrower's

application (herein called the "Application"), P.

W. A. Docket No. 3972, Title II of the National

Industrial Recovery Act (herein called the "Act")

(64)
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and the Constitution and Statutes of the State of

South Carolina (herein called the ''State").

2. Amount a/nd Method of Making Loan.—The

Borrower will sell and the Grovernment will buy, at

the principal amount thereof plus accrued interest,

$2,284,000 aggregate principal amount of negoti-

able coupon bonds (herein called the ''Bonds") of

the description outlined below or such other de-

scription as may be satisfactory to the Borrower

and to the Administrator, bearing interest at the

rate of 4 percent per annum, payable semi-annually

from date until maturity, less such amount of the

Bonds, if any, as the Borrower may sell to pur-

chasers other than the Government.

(a) 2?a^e.—October 1, 1934.

(b) Denomination.—$1,000.

(c) Place of Payment.—At the office of the

Treasurer of the Borrower in the City of Green-

Avood, South Carolina or, at the option of the holder,

at the office of the fiscal agent of the Borrower

in the Borough of Manhattan, City and State of

New York.

(d) Registration Privileges.—Registerable at

the option of the holder as to principal only.

(e) Maturities.—Payable, without option of

prior redemption, on the first day of October in

years and amounts as follows

;
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Tear: Amount Year: Amount
1936 $50,000 1949 $95,000

1937 55,000 1950 95.000

1938 60,000 1951 100,000

1939 65,000 1952 105,000

1940 70,000 1953 110,000

1941 70,000 1954 115,000

1942 75,000 1955 115,000

1943 75,000 1956 115,000

1944 75,000 1957 120,000

1945 80,000 1958 125,000

1946 85,000 1959 125,000

1947 90,000 1960 124,000

1948 90, 000

(f) Security.—Special obligations of the Bor-

rower, payable solely from and secured by the

pledge of, and first lien on a fixed amount of the

gross revenues derived from the operation of the

entire hydro-electric power generating transmis-

sion and distribution system, which fixed amount

shall be sufficient at all times to pay the principal

of and interest on the Bonds as and when the same

become due and payable, and additionally secured

by a statutory lien upon the system and any exten-

sions or appurtenances thereto.

3. Amount and Method of Making Grant.—The

Oovernment will make and the Borrower will ac-

cept, whether or not any or all of the Bonds are

sold to purchasers other than the Government, a

grant (herein called the *' Grant") in an amount

equal to 30 per centum of the cost of the labor and

materials employed upon the Project. The de-

termination by the Federal Emergency Adminis-

trator of Public Works (herein called the ''Admin-

istrator") of the cost of the labor and materials
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employed upon the Project shall be conclusive.

The Government will make part of the Grant by-

payment of money and the remainder of the Grant

by cancellation of Bonds or interest coupons or

both. If all of the bonds are sold to purchasers

other than the Government, the Govermnent will

make the entire Grant by payment of money. In

no event shall the Grant, whether made partly by

payment of money and partly by cancellation, or

wholly by payment of money, be in excess of

$682,000.

4. Bond Proceedings.—When the Agreement

has been executed, the Borrower (unless it has al-

ready done so) shall promptly take all proceedings

necessary for the authorization and issuance of the

Bonds.

5. Bond and Grant Requisitions.—From time

to time after the execution of this Agreement the

Borrower shall file a requisition with the Govern-

ment requesting the Government to take up and

pay for Bonds or to make a payment on account of

the Grant. Each requisition shall be accompanied

by such documents as may be requested by the

Administrator (a requisition together with such

documents being herein collectively called a

"Requisition").

6. Bond Purchases.—If a Requisition requesting

the Government to take up and pay for Bonds is

satisfactory in form and substance to the Admin-

istrator, the Government, within a reasonable time
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after the receipt of such Requisition, will take up
and pay for Bonds, having maturities satisfactory

to the Administrator, in such amount as will pro-

vide, in the judgment of the Administrator, suffi-

cient funds for the construction of the Project for

a reasonable period. Payment for such Bonds

shall be made at a Federal Reserve Bank to be

designated by the Administrator or at such other

place or places as the Administrator may designate,

against delivery by the Borrower of such Bonds,

having all unmatured interest coupons attached

thereto, together with such documents as may be

requested by the Administrator. The Govern-

ment shall be under no obligation to take up and

pay for Bonds beyond the amoimt which in the

judgment of the Administrator is needed by the

Borrower to complete the Project.

7. Grant by Payment of Money.—If a Requisi-

tion requesting the Government to make a payment

on account of the Grant is satisfactory in form and

substance to the Administrator, the Government

will pay to the Borrower at such place or places as

the Administrator may designate against delivery

by the Borrower of its receipt therefor, a sum of

money equal to the difference between the aggre-

gate amount previously paid on account of the

Grant, and {a) 25 per centum of the cost of the

labor and materials shown in the Requisition to

have been employed upon the Project if the Req-

uisition shows that the Project has not been com-
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pleted, or (h) 30 per centum of the cost of such

labor and materials if the Requisition shows that

the Project has been completed and that all costs

incurred in connection therewith have been deter-

mined; provided, however, that the part of the

Grant made by payment of money to the Borrower

shall not be in excess of the difference between

the Allotment and the amount paid (not including

the amount paid as accrued interest) for the Bonds

taken up by the Government. The Government re-

serves the right to make any part of the Grant by

cancellation of Bonds or interest coupons or both

rather than by payment of money if, in the judg-

ment of the Administrator, the Borrower does not

need the money to pay costs incurred in connection

with the construction of the Project.

8. Grant hy Cancellation of Bonds.—If the Bor-

rower, within a reasonable time after the comple-

tion of the Project, shall have tiled a Requisition,

satisfactory in form and substance to the Adminis-

trator, then the Government will cancel such Bonds

and interest coupons as may be selected by the Ad-

ministrator in an aggregate amount equal (as

nearly as may be) to the difference between 30 per

centum of the cost of the labor and materials em-

ployed upon the Project and the part of the Grant

made by payment of money. The Government will

hold Bonds or interest coupons for such reasonable

time in an amount sufficient to permit compliance

with provisions of this Paragraph, unless payment
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of such difference shall have been otherwise pro-

vided for by the Government.

9. Grant Advances.—At any time after the exe-

cution of this Agreement the Government may,

upon request of the Borrower, if in the judgment

of the Administrator the circumstances so warrant,

make advances to the Borrower on account of the

Grant, but such advances shall not be in excess of

30 per centum of the cost of the labor and materials

to be employed upon the Project, as estimated by

the Administrator.

10. Deposit of Bond Proceeds and Grant; Bond
Fund; Construction Accounts.—The Borrower

shall deposit all accrued interest which it receives

from the sale of the Bonds at the time of the pay-

ment therefor and any payment on account of the

Grant which may be made under the provisions of

Paragraph 8, Part 1, hereof, into an interest and

bond retirement fund account (herein called the

''Bond Fund") promptly upon the receipt of such

accrued interest or such payment on account of the

Grant. It will deposit the remaining proceeds

from the sale of the Bonds (whether such Bonds

are sold to the Government or other purchasers)

and the part of the Grant made by payment of

money under the provisions of Paragraph 7, Part

1, hereof, promptly upon the receipt of such pro-

ceeds or payments in a separate account or accounts

(each of such separate accounts herein called a

"Construction Account"), in a bank or banks
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which are members of the Federal Reserve System

and of the Federal Deposit Insurance Corporation

and which shall be satisfactory at all times to the

Administrator.

10 (a). Funds from Sale of Timber.—Funds re-

ceived from sale of timber cleared from submerged

land shall be paid into the Bond Fund or into the

Construction Account at the election of the Ad-

ministrator.

11. Disbursement of Monies in Construction Ac-

counts and in Bond Fund.—The Borrower shall ex-

pend the monies in a Construction Account only

for such purposes as shall have been previously

specified in Requisitions filed with the Government

and as shall have been approved by the Administra-

tor. Any monies remaining unexpended in any

Construction Account after the completion of the

Project which are not required to meet obligations

incurred in connection, with the construction of

the Project shall either be paid into the Bond Fund,

or said monies shall be used for the purchase of such

of the Bonds as are then outstanding at a price

not exceeding the principal amount thereof plus

accrued interest. Any Bonds so purchased shall

be cancelled and no additional Bonds shall be issued

in lieu thereof. The monies in the Bond Fund
shall be used solely for the purpose of paying inter-

est on and principal of the Bonds.

12. Other Financial Aid from the Government.—
If the Borrower shall receive any funds (other
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than those received under this Agreement) directly

or indirectly from the Government, or any agency

or instrumentality thereof, to aid in financing the

construction of the Project, to the extent that such

funds are so received the Grant shall be reduced,

and to the extent that such funds so received exceed

the part of the Grant which would otherwise be

made by payment of money, the aggregate princi-

pal amounts of Bonds to be purchased by the Gov-

ernment shall be reduced.

13. Construction of Project.—Not later than

upon the receipt by it of the first Bond payment,

the Borrower will commence or cause to be com-

menced the construction of the Project, and the

Borrower will thereafter continue such construc-

tion or cause it to be continued to completion with

all practicable dispatch, in an efficient and economi-

cal manner, at a reasonable cost and in accordance

with the provisions of this Agreement, plans, draw-

ings, specifications and construction contracts which

shall be satisfactory to the Administrator, and un-

der such engineering supervision and inspection as

the Administrator may require. Except with the

written consent of the Administrator, no materials

or equipment for the Project shall be purchased by

the Borrower subject to any chattel mortgage, or

any conditional sale or title retention agreement;

provided, that nothing contained in this section

shall be construed as imposing a liability of any

character upon the general credit and taxing power

of Greenwood County.
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13. (a). Transmission Line.—All transmission

lines, wish-bone cross-arms, used by the applicant

shall be of welded galvanized steel and not of creo-

soted timber and, in the event that telephone cables

be added to 44 K. B. lines, instantaneous, not

inverse, time limit relays shall be used on generator

panels.

14. Information.—During the construction of

the Project the Borrower will furnish to the Gov-

ernment all such information and data as the Ad-

ministrator may request as to the construction, cost

and progress of the work. The Borrower will fur-

nish to the Government and to any purchaser from

the Government of 25 per centum of the Bonds,

such financial statements and other information

and data relating to the Borrower as the Adminis-

trator or any such purchaser may at any time rea-

sonably require.

15. Representations and Warranties.—The Bor-

rower represents and warrants as follows:

(a) Financial Condition.—The character of the

assets and the financial condition of the Borrower

are as favorable as at the date of the Borrower's

most recent financial statement, furnished to the

Government as a part of the Application, and

there have been no changes in the character of such

assets or in such financial condition except such

changes as are necessary and incidental to the ordi-

nary and usual conduct of the Borrower's affairs;

(b) Fees and Commissions.—It has not and does
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not intend to pay any bonus, fee or commission in

order to secure the loan or grant hereunder

;

(c) Affirmation.—Every statement contained in

this Agreement, in the Application, and in any sup-

plement thereto or amendment thereof, and in any

other document submitted to the Grovernment is

correct and complete, and no relevant fact materi-

ally affecting the Bonds, the security therefor, the

Grant or the Project, or the obligations of the Bor-

rower under this Agreement has been omitted

therefrom.

16. Bond Circular.—The Borrower will furnish

all such information in proper form for the prep-

aration of a Bond Circular and will take all such

steps as the Government or any purchaser or pur-

chasers from the Government of not less than 25

per centum of the Bonds may reasonably request

to aid in the sale by the Government of such pur-

chaser or purchasers of any or all of the Bonds.

17. Expenses.—The Government shall be under

no obligation to pay any costs, charges, or expenses

incident to compliance with any of the duties or

obligations of the Borrower under this Agreement

including, without limiting the generality of the

foregoing, the cost of preparing, executing, and de-

livering the Bonds, and any legal, engineering, and

accounting costs, charges, or expenses incurred by

the Borrower.

18. Waiver.—Any provision of this Agreement

may be waived or amended with the consent of the
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Borrower and the written approval of the Adminis-

trator, without the execution of a new or supple-

mental agreement.

19. Interest of Memher of Congress.—No mem-

ber of or Delegate to the Congress of the United

States of America shall be admitted to any share

or part of this Agreement, or to any benefit to arise

thereupon.

20. Validation.—The Borrower hereby covenants

that it will institute, prosecute, and carry to com-

pletion in so far as it may be within the power of

the Borrower, any and all acts and things to be

performed or done to secure the enactment of leg-

islation or to accomplish such other proceedings,

judicial or otherwise, as may be necessary, appro-

priate, or advisable to empower the Borrower to

issue the Bonds and to remedy any defects, illegali-

ties, and irregularities in the proceedings of the

Borrower relative to the issuance of the Bonds and

to validate the same after the issuance thereof to

the Government, if in the judgment of the Admin-

istrator such action may be deemed necessary, ap-

propriate, or advisable. The Borrower further

covenants that it will procure and furnish to the

Government, as a condition precedent to the Gov-

ernment's obligations hereunder, a letter from the

Governor of the State stating that if in the judg-

ment of the Administrator it may be advisable to

enact legislation to empower the Borrower to issue

the Bonds or to remedy any defects, illegalities, or



76

irregularities in the proceedings of the Borrower

relative to the issuance thereof or to validate the

same, said Governor will recommend and cooperate

in the enactment of such legislation.

21. Naming of Project.—The Project shall never

be named except with the written consent of the

Administrator.

22. Undue Delay hy the Borrower.—If in the

opinion of the Administrator, which shall be con-

clusive, the Borrower shall delay for an unreason-

able time in carrying out any of the duties or

obligations to be performed by it under the terms

of this Agreement, the Administrator may cancel

this Agreement.

23. Conditions Precedent to the Government's

Obligations.—The Government shall be under no

obligation to pay for any of the Bonds or to make

any Grant

:

(a) Financial Condition and Budget.—If, in the

judgment of the Administrator, the financial con-

dition of the Borrower shall have changed un-

favorably in a material degree from its condition

as theretofore represented to the Government, or

the Borrower shall have failed to balance its

budget satisfactorily or shall have failed to take

action reasonably designed to bring the ordinary

current expenditures of the Borrower within the

prudently estimated revenues thereof

;

(b) Cost of Project.—If the Administrator shall

not be satisfied that the Borrower will be able to
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complete the Project for the sum of $2,852,000, or

that the Borrower will be able to obtain, in a man-

ner satisfactory to the Administrator, any addi-

tional funds which the Administrator shall esti-

mate to be necessary to complete the Project;

(c) Compliance.—If the Administrator shall not

be satisfied that the Borrower has complied with

all the provisions contained in this Agreement or

in the proceedings authorizing the issuance of

the Bonds, theretofore to be complied with by the

Borrower

;

(d) Legal Matters.—If the Administrator shall

not be satisfied as to all legal matters and proceed-

ings affecting the Bonds, the security therefor, or

the construction of the Project

;

(e) Representations.—If any representation

made by the Borrower in this Agreement or in the

Application or in any supplement thereto or amend-

ment thereof, or in any document submitted to the

Government by the Borrower shall be found by

the Administrator to be incorrect or incomplete in

any material respect

;

(f ) Maturity of Bonds Sold to Government.—If,

in the event that some of the Bonds are sold to pur-

chasers other than the Government, the maturities

of the remaining Bonds are not satisfactory to the

Administrator

;

(g) Litigation.—If the Administrator shall not

be satisfied that all pending litigation or litigations

hereafter instituted has been so adjudicated that
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the validity of the bonds, the security offered, the

construction and operation of the project have not

been adversely affected.

(h) Licenses.—If the Administrator shall not be

satisified that the Borrower has obtained the neces-

sary permit and/or license from the Federal Power

Commission and such other permits and licenses as

may be necessary to construct and operate the

project.

(i) Rate Resolution and Bond Resolution.—If

the Borrower shall not have adopted a resolution

satisfactory in form and substance to the Admin-

istrator, providing for rates to be charged for serv-

ices afforded by the hydro-electric system, and

shall not have adopted a resolution, satisfactory in

form and substance to the Administrator, author-

izing the issuance of the Bonds.

(j) Specifications ayid Contracts.—If the speci-

fications of materials to be used in the Construc-

tion of the Project and the bids and/or contracts

entered into between the Borrower and contractors

shall not be satisfactory in form and substance to

the Administrator.

(k) Contract for sale of electric current.—If

the Borrower shall not have obtained legal con-

tracts with municipalities, corporations, or other

consumers for the sale of current and power, which

contracts shall be satisfactory to the Administrator

as to form, substance, and aggregate amount of cur-

rent to be sold under such contracts, which con-
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tracts shall be for a period of at least five years pro-

viding for the sale of at least twenty-five million

kw.-hrs. per year of firm power at an average an-

nual rate of not less than 7.6 mills per kw.-hr. and

for the sale of approximately 5,000,000 kw.-hrs. per

year of secondary power at approximately 5 mills

per kw.-hr., or the Borrower shall obtain contracts,

or submit evidence, satisfactory to the Administra-

tor that the Borrower will sell a sufficient amount

of kw.-hours as will in the opinion of the Adminis-

trator produce the equivalent total revenues.

24. Special Covenant—Rural Telephone Distri-

hution Lines.—In the event that the applicant shall

permit the use of the radial rural distribution line

for a telephone system, a rate of not less than $1.00

per subscriber per year shall be charged for this

service.

Part 2

In consideration of the grant, the borrower cove-

nants that:

1. Construction Work.—All work on the Project

shall be done subject to the rules and regulations

adopted by the Administrator to carry out the pur-

poses and control the administration of the Act.

The following rules and regulations as set out in

Bulletin No. 2, Non-Federal Projects revised

March 3, 1934, entitled "P. W. A. Requirements

as to BiDS^ Contractors' Bonds, and Contract,

Wage, and Labor Provisions and General In-

structions as to Applications and Loans and-

54605—36 6
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Grants", with all blank spaces filled in as pro-

vided in said Bulletin, shall be incorporated ver-

batim in all construction contracts for work on the

Project. (Particular care should be taken that in

all such construction contracts the follotviyig words

are inserted in the blank space in Paragraph 3 (a)

(1) : "County of Greenwood and/or the Coimty of

Newberry, and/or the County of Laurens" and

the following words are inserted in the blank space

in Paragraph 3 (a) (2): "State of South Caro-

lina").

1. (a) Convict labor.—No convict labor

shall be employed on the project, and no ma-
terials manufactured or produced by convict

labor shall be used on the project.

(b) Thirty-hour week.—Except in execu-

tive, administrative, and supervisory posi-

tions, so far as practicable and feasible in

the judgment of the Government engineer,

no individual directly employed on the proj-

ect shall be permitted to work more than 8

hours in any 1 day nor more than 30 hours

in any 1 week: Provided, That this clause

shall be construed to permit working time

lost because of inclement weather or un-

avoidable delays in any 1 week to be made
up in the succeeding 20 days.

(c) No work shall be permitted on Sun-

days or legal holidays except in cases of

emergency.

2. Wages.— (a) All employees directly em-

ployed on this work shall be paid just and

reasonable wages which shall be compensa-
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tion sufficient to provide for the hours of

labor as limited, a standard of living in

decency and comfort. Such wages shall in

no event be less than the minimum hourly

wage rates for skilled and unskilled labor

prescribed by the Administrator for the

zone or zones in which the work is to be done,

viz:

Skilled labor-
Unskilled labor.

(b) In the event that the prevailing hourly

rates prescribed under collective agree-

ments or understandings between organized

labor and employers in effect on April 30,

1933, shall be above the minimum rates

specified above, such agreed wage rates shall

apply: Provided, That such agreed wage

rates shall be effective for the period of this

contract, but not to exceed 12 months from

the date of the contract.

(c) The above designated minimum rates

are not to be used in discriminating against

assistants, helpers, apprentices, and serving

laborers who work and serve skilled journey-

men mechanics and who are not to be termed

as ''unskilled laborers."

(d) The provisions of this contract re-

lating to hours and minimum wage rates for

labor directly employed on the project shall

for the purposes of this contract, to the ex-

tent applicable, supersede the terms of any

code adopted under Title I of the act per-

mitting longer hours or lower minimum
wage rates.
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(e) All employees shall be paid in full

not less often than once each week and in

lawful money of the United States, unless

otherwise permitted by the Government en-

gineer, in the full amount accrued to each

individual at the time of closing of the pay
roll, which shall be at the latest date prac-

ticable prior to the date of payment, and

there shall be no deductions or rebates on

account of goods purchased, rent, or other

obligations, but such obligations shall be sub-

ject to collection only by legal process:

Provided, however, That this clause shall

not be construed to prohibit the making of

deductions for premiums for compensation

and medical aid insurance, in such amounts

as are authorized by the laws of South Caro-

lina to be paid by employees, in those cases

in which, after the making of the deductions,

the wage rates will not be lower than the

minimum wage rates herein established.

(f) A clearly legible statement of all wage

rates to be paid the several classes of labor

employed on the work, together with a state-

ment of the deductions therefrom for premi-

ums for workmen's compensation and/or

medical aid insurance authorized by the laws

of South Carolina, should such deductions be

made, shall be posted in a prominent and

easily accessible place at the site of the work,

and there shall be kept a true and accurate

record of the hours worked by and the wages,

exclusive of all authorized deductions, paid

to each employee, and the engineer inspector
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shall be furnished with a sworn statement

thereof on demand.

(g) The Board of Labor Review (herein

called the ''Board") shall hear all labor

issue arising under the operation of this con-

tract and such issues as may result from
fundamental changes in economic conditions

during the life of this contract.

(h) The minimum wage rates herein es-

tablished shall be subject to change by the

Administrator on recommendation of the

Board. In the event that, as a result of fun-

damental changes in economic conditions,

the Administrator, acting On such recom-

mendation, from time to time establishes

different minimum wage rates (referred to

in paragraph 2 (a), (b), and (c) hereof)

all contracts for work on the project shall

be adjusted accordingly by the parties

thereto so that the contract price to the con-

tractor under any contract or to any sub-

contractor under any subcontract shall be

increased by an amount equal to any such

increased cost, or decreased in an amoimt
equal to such decreased cost.

(i) Engineers, architects, and other pro-

fessional and subprofessional employees en-

gaged in duties normally done at the site of

the project shall receive at least the prevail-

ing rates for the various types of service to

be rendered, provided that in no case shall

professional employees receive less than the

following weekly compensation for 40 hours
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or less irrespective of the number of hours

employed: $36.00 in the northern zone;

$33.00 in the central zone ; and $30.00 in the

southern zone. Where the working week is

longer than 40 hours, weekly compensation

shall be increased proportionally. Compen-
sation under this paragraph shall be subject

to the approval of the Government Engi-

neer.

3. (a) Labor preferences.—Preference shall be

given, where they are qualified, to ex-service men
with dependents, and then in the following order:

(1) To citizens of the United States and aliens who
have declared their intention of becoming citizens,

who are bona fide residents of (political subdivi-

sion and/or county) and (2) to citizens of

the United States and aliens who have declared

their intention of becoming citizens, who are bona

fide residents of (State, Territory, or district)

: Provided, That these preferences shall ap-

ply only where such labor is available and quali-

fied to perform the work to which the employment

relates.

(b) Employment services.—To the fullest

extent possible, labor required for the

project and appropriate to be secured

through employment services shall be chosen

from the lists of qualified workers submitted

by local employment agencies designated by
the United States Employment Service:

Provided, however, That union labor, skilled

and unskilled, shall not be required to regis-

ter at such local employment agencies but,.
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if such labor is desired by the employer,

shall be secured in the customary ways
through recognized union locals. In the

event, however, that employers who wish to

employ union labor are not furnished with

qualified union workers by the union locals

which are authorized to furnish such labor

residing in the locality within 48 hours

(Sundays and holidays excluded) after re-

quest is filed by the employer, all labor shall

be chosen from lists of qualified workers

submitted by local agencies designated by
the United States Employment Service. In
the selection of workers from lists prepared

by such employment agencies and union lo-

cals, the labor preferences provided in sec-

tion (a) of this paragraph 3 shall be ob-

served, and preference shall be given to those

unemployed at the date of registration who,

at the date of selection, have no other avail-

able employment.

(c) Compliance with Title I of the Act.—
The following sections 7 (a) (1) and 7 (a)

(2) of Title I of the Act shall be observed

:

*'(!) That employees shall have the right

to organize and bargain collectively through

representatives of their own choosing, and
shall be free from the interference, restraint,

or coercion of employers of labor, or their

agents, in the designation of such represen-

tatives or in self-organization or in other

concerted activities for the purpose of col-

lective bargaining or other mutual aid or

protection; (2) that no employees and no



86

one seeking employment shall be required as

a condition of employment to join any com-

pany union or to refrain from joining, or-

ganizing, or assisting a labor organization of

his own choosing."

4. Human labor.—The maximum of hu-

man labor shall be used in lieu of machinery
wherever practicable and consistent with

sound economy and public advantage ; and to

the extent that the work may be accom-

plished at no greater expense by human labor

than by the use of machinery, and labor of

requisite qualifications is available, such

human labor shall be employed.

5. Compensation insurance.—Every em-
ployer of labor shall provide, if permitted by
the laws of South Carolina, adequate work-

men's compensation insurance for all labor

employed by him on the project who may
come within the protection of such laws and
shall provide, where practicable, employers'

general liability insurance for the benefit of

his employees not protected by such compen-

sation laws, and proof of such insurance sat-

isfactory to the Government engineer shall

be given. Where it is not permitted by law

that such insurance be provided, some meth-

od satisfactory to the Administrator must be

provided by which the employees may, by
paying the entire amount of the premiimas,

derive a similar protection.

6. Persons entitled to benefits of labor

provisions.—There shall be extended to

every person who performs the work of a
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laborer or of a mechanic on the project or

on any part thereof the benefits of the labor

and wage provisions of this contract, re-

gardless of any contractual relationship be-

tween the employer and such laborer or me-

chanic. There shall be no discrimination in

the selection of labor on the ground of race,

creed, or color.

7. Withholding payment. — Under all

construction contracts. Greenwood County
(The borrower) may withhold from the con-

tractor so much of accrued payments as may
be necessary to pay to laborers or mechanics

employed on the work the difference between

the rate of wages required by this contract

to be paid to laborers or mechanics on the

work and the rate of wages actually paid to

such laborers or mechanics.

8. Accident prevention.—Reasonable pre-

cautions shall at all times be exercised for

the safety of employees on the work and ap-

plicable provisions of the Federal, State,

and municipal safety laws and building and
construction codes shall be observed. All

machinery and equipment and other physi-

cal hazards shall be guarded in accordance

with the safety provisions of the Manual of

Accident Prevention in Construction of the

Associated General Contractors of America,

unless and to the extent that such provisions

are incompatible with Federal, State, or

municipal laws or regulations.

9. N. R. A. Compliance.—The contractor

shall comply with each approved code of

fair competition to which he is subject, and
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if he is engaged in any trade or industry

for which there is no approved code of fair

competition, then as to such trade or in-

dustry with an agreement with the Presi-

dent under Section 4 (a) of the National

Industrial Recovery Act (President's Re-
employment Agreement), and Greenwood
County (The borrower) shall have the

right, subject to the approval of the Gov-
ernment engineer, to cancel this contract

for failure to comply with this provision

and make open market purchases or have

the work called for by this contract other-

wise performed at the expense of the con-

tractor. So far as articles, materials or

supplies produced in the United States are

concerned, no articles, materials or supplies

shall be accepted or purchased for the

performance of the work nor shall any sub-

contracts be entered into for any articles,

materials or supplies, in whole or in part

produced or furnished by any person who
shall not have certified that he is complying

with and will continue to comply with each

code of fair competition which relates to such

articles, materials or supplies, and/or in case

there is no approved code for the whole or

any portion thereof then to that extent with

an agreement with the President as afore-

said.

10. (a) Inspection of records.—The Ad-
ministrator, through his authorized agents,

shall have the right to inspect all work as it

progresses, and shall have access to all pay
rolls, records of personnel, invoices of mate-
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rials, and any and all other data relevant to

the performance of this contract. There
shall be submitted to the Administrator,

through his authorized agents, the names
and addresses of all personnel and such

schedules of the cost of labor, costs and
quantities of materials, and other items,

supported as to correctness by such evidence,

as, and in such form as, the Administrator,

through his authorized agents, may require.

The submission and approval of said sched-

ules, if required, shall be a condition prece-

dent to the making of any payment under
the contract.

(b) There shall be provided for the use

of the engineer inspector such reasonable

facilities as he may request. In case of dis-

pute the Government engineer shall deter-

mine the reasonableness of the request.

11. Reports.—Every employer of labor

on the project shall report within 5 days

after the close of each calendar month, on

forms to be furnished by the United States

Department of Labor, the number of per-

sons on their respective pay rolls directly

connected with the project, the aggregate

amounts of such pay rolls, and the man-
hours work, wage scales paid to the various

classes of labor, and the total expenditures

for materials. Two copies of each of such

monthly reports are to be furnished to the

Government engineer, and one copy of each

to the United States Department of Labor.

The contractor under any construction con-

tract shall also furnish to Greenwood County
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(the borrower) to the Government engineer

and to the United States Department of

Labor the names and addresses of all sub-

contractors on the work at the earliest date

practicable,

12. There shall be provided all necessary

services and all materials, tools, implements,

and appliances required to perform and com-

plete entirely and in a workmanlike manner
the work provided for in this contract. Ex-

cept as otherwise approved in writing by the

Government engineer, such services shall be

paid for in full at least once a month and

such materials, tools, implements, and appli-

ances shall be paid for at least once a month
to the extent of 90 percent of the cost thereof

to the contractor, and the remaining 10 per-

cent shall be paid 30 days after the comple-

tion of the part of the work in or on which

such materials, tools, implements, or appli-

ances are incorporated or used.

13. Signs.—Signs bearing the legend Pub-

lic Works Project No. 3972 shall be erected

in appropriate places at the site of the

project.

14. All reasonable rules and regulations

which the Public Works Administration

may prescribe toward the effectuation of the

matters covered by paragraphs 1 to 13, in-

clusive, shall be observed in the performance

of the work.

15. Subcontractors.— (a) Appropriate
provisions shall be inserted in all subcon-

tracts relating to this work to insure the ful-

fillment of all provisions of this contract
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affecting such subcontractors, particularly

paragraphs 1 to 14, inclusive.

(b) No bid shall be received from any sub-

contractor who has not signed U. S. Govern-

ment Form No. P. W. A. 61, revised (March

1934).

16. Termination for breach.—In the event

that any of the provisions of paragraphs 1

to 15, inclusive, of this contract are violated

by the contractor under the construction

contract or by any subcontractor under any

subcontract on the work. Greenwood County

(The borrower) may, subject to the approval

of the Government engineer, and upon re-

quest of the Administrator, shall terminate

the contract by serving written notice upon
the contractor of its intention to terminate

such contract, and, miless within 10 days

after the serving of such notice such viola-

tion shall cease, the contract shall, upon the

expiration of said 10 days, cease and termi-

nate. In the event of any such termination

Greenwood County (the borrower) may take

over the work and prosecute the same to

completion or otherwise for the account and
at the expense of the contractor and/or such

subcontractor, and the contractor and his

sureties shall be liable to Greenw^ood County
(the borrower) for any excess cost occasioned

Greenwood County (the borrower) in the

event of any such termination, and Green-

wood County (the borrower) may take pos-

session of and utilize in completing the work,

such materials, appliances, and plant as may
be on the site of the work, and necessary
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therefor. This clause shall not be construed

to prevent the termination for other causes

provided in the construction contract.

17. Definitions.—The term "Act" as used

herein refers to the National Industrial Re-

covery Act. The term ''Government engi-

neer" as used herein shall mean the State

engineer (P. W. A.) or his duly authorized

representative, or any person designated to

perform his duties or functions under this

agreement by the Administrator. The term

"engineer inspector" as used herein refers to

State engineer inspectors, resident and

assistant resident engineer inspectors, and

supervising engineers, appointed by the Ad-
ministrator. The term "materials" as used

herein includes, in addition to materials in-

corporated in the project used or to be used

in the operation thereof, equipment and

other materials used and/or consumed in the

performances of the work.

2. Restriction as to Contractors.—The Borrower

shall receive no bid from any contractor, nor per-

mit any contractor to receive any bid from any

subcontractor, who has not signed U. S. Govern-

ment Form No. P. W. A. 61, revised March 1934.

3. Bonds and Insurance.—Construction con-

tracts shall be supported by adequate surety or

other bonds or security satisfactory to the Admin-

istrator for the protection of the Borrower, or

materialmen, and of labor employed on the Project

or any part thereof. The contractor under any

construction contract shall be required to provide
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public liability insurance in an amount satisfactory

to the Administrator.

4. Force Account.—^All construction work on the

Project shall be done under contract, provided,

however, that if prices in the bids are excessive, the

Borrower reserves the right, anything in this

Agreement to the contrary notwithstanding, to

apply to the Administrator for permission to do

all or any part of the Project on a force accoimt

basis.

This agreement shall be binding upon the parties

hereto when a copy thereof, duly executed by the

Borrower and the Government, shall have been re-

ceived by the Borrower. This agreement shall be

governed by and be construed in accordance with

the laws of the State. If any provision of this

Agreement shall be invalid in whole or in part, to

the extent it is not invalid it shall be valid and

eifective and no such invalidity shall affect, in

whole or in part, the validity and effectiveness of

any other provision of this Agreement or the rights

or obligations of the parties hereto, provided, how-

ever, that in the opinion of the Administrator, the

Agreement does not then violate the terms of the

Act
;
provided, however, that this Agreement shall

not be construed so as to create a debt of Green-

wood County or so as to in any manner impose a

liability upon the general credit of said County or

its taxing powers, it being the intention of this

Agreement to provide that the payment of the
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principal of and interest on the bonds and the

maintenance and operation of the hydro-electric

system shall be paid solely and exclusively from

the revenues derived from the operation of the

said system herein described, and that the costs

of constructing and completing said system shall

be paid exclusively from the proceeds of the bonds

and the Grant herein described.

In witness whereof, the Borrower and the Gov-

ernment have respectively caused this Agreement,

to be duly executed as of December 8, 1934.

By County of Greenwood, South Carolina:

Signed and Approved:

E. L. Brooks,

County Supervisor.

[seal] (Signed) S. A. Agnew,

County Treasurer.

E. L. Brooks,

County Supervisor.

Attest

:

E. I. Davis,

Secretary, Finance Board for Greenwood County.

United States of America,

By Harold L. Ickes,

Federal Emergency Admiyiistrator

of Public Works.



7. NEW CONTRACT BETWEEN P. W. A. AND GREENWOOD
COUNTY

Federal Emergency Administration

OF Public Works,

Washington, D. C.

Superseding Loan and Grant Agreement Between

the County of Greenwood, South Carolina, and

the United States of America (P. W. A. Docket

No. 3972)

Whereas the United States of America and the

County of Greenwood, South Carolina, entered into

a loan and grant agreement dated as of December

8, 1934, and

Whereas it is deemed to the mutual advantage of

said parties to terminate said loan and grant agree-

ment and to substitute in place thereof a new

agreement.

Now, therefore, it is hereby agreed by and be-

tween said parties, that said Loan and Grant

Agreement dated as of December 8, 1934, be and

the same hereby is terminated and the following

agreement by and between said parties substituted

in lieu thereof

:

1. Loan ayid Grant.—The United States of

America (herein called the "Government") will

aid in financing the construction of a hydroelectric

54605—36 7 95
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plant comprising an earthen dam across the Saluda

River, a 15,000-Kw. Generating Station with neces-

sary control equipment, transmission lines, and

rural distribution (herein called the "Project"),

by making a loan and grant to the County of

Greenwood, South Carolina (herein called the

'^Applicant"), in an amount not exceeding in the

aggregate the sum of $2,852,000.

2. Method of Making Loan.—The Government

will purchase from the Applicant, at the principal

amount thereof plus accrued interest, obligations

(hereinafter called the "Bonds") of the descrip-

tion set forth below (or such other description as

shall be mutually satisfactory) in the aggregate

principal amount of $2,219,000, less such amount

of such Bonds, if any, as the Applicant may sell to

purchasers other than the Government

:

(a) Obligor: The County of Greenwood.

(b) Type: Negotiable, special obligation, revenue

serial coupon bond.

(c) Denomination: $1,000.

(d) Date : October 1, 1934.

(e) Interest rate and interest payment dates:

Four per centum per annum, payable semiannu-

ally on April 1 and October 1.

(f) Place of payment: At the office of the Treas-

urer of the Applicant in the City of Greenwood,

South Carolina, or, at the option of the holder, at

the office of the fiscal agent of the Applicant in the

Borough of Manhattan, City and State of New
York.
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(g) Registration privileges: As to principal only

at the option of the holder.

(h) Maturities : October 1 in years and amounts

as follows:

1949 $92, 000

1950 92, 000

1951 97, 000

1952 102, 000

1953 107,000

1954 112,000

1955 112, 000

1956 112, OOO

1957 117, 000

1958 122, 000

1959 122, 000

1960 121,000

1936 $48', 000

1937 53,000

1938 58,000

1939 63, 000

1940 68, 000

1941 68,000

1942 73,000

1943 73, 000

1944 73,000

1945 78, 000

1946 82,000

1947 87,000

1948 87,000

(i) Payable as to both principal and interest

from and secured by a pledge of, and first lien on a

fixed amount of the gross revenues derived from

the operation of the entire hydroelectric power gen-

erating, transmission, and distribution system,

which fixed amount shall be sufficient at all times

to pay the principal of and interest on the Bonds

as and when the same become due and payable,

and additionally secured by a statutory lien upon

the system and any extensions or appurtenances

thereto.

3. Amount of Grant.—The Government will

make the grant in an amount equal to thirty per-

cent (30% ) of the cost of labor and materials em-

ployed upon the Project, but not to exceed, in any

event, the sum of $682,000.

4. Conditions Precedent.—The Government will

be under no obligation to take up and pay for any
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Bonds which it herein agrees to purchase or to

make any grant

:

(a) Financial Condition.—If the financial condi-

tion of the Applicant shall have changed unfavor-

ably in a material degree from its condition as

theretofore represented to the Government.

(b) Cost of Project.—If it appears that the Ap-

plicant will not be able to complete the Project for

the sum allotted by the Government, or that the

Applicant will not be able to obtain any funds

which, in addition to such sum, will be necessary to

complete the Project.

(c) Plans and Specifications and Certificate of

Purposes.—If the Applicant shall not have filed

with the Government plans and specifications for

the Project accompanied by a certificate of pur-

poses setting out in detail the amounts and pur-

poses of the expenditures which the Applicant

proposes to make in connection with the Project,

and the Government shall not have accepted such

plans and specifications and such certificate of pur-

poses as showing that the Project will be con-

structed in such a manner as to provide reasonable

security for the loan to be made by the Govern-

ment and to comply with Title II of the National

Industrial Recovery Act in all other respects.

5. Interest of Member of Congress.—No member

of or Delegate to the Congress of the United States

of America shall be allowed to participate in the

funds made available for the construction of the

Project or to any benefit arising therefrom.
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6. Bonus or Commission.—The Applicant shall

not pay any bonus or commission for the purpose of

obtaining an approval of its application for a loan

and grant.

7. Information.—The Applicant shall furnish the

Government with reasonable information and data

concerning the construction, cost, and progress of

the work. Upon request the Applicant shall also

furnish the Government, and any purchaser from

the Government of at least 25 percent of the Bonds,

with adequate financial statements and other rea-

sonable information and data relating to the Appli-

cant.

8. Bond Circular.—The Applicant shall furnish

all such information in proper form for the prep-

aration of a bond circular and shall take all such

steps as the Government or any purchaser or pur-

chasers from the Government of not less than 25

percent of the Bonds may reasonably require to aid

in the sale by the Government or any such pur-

chaser or purchasers of any or all of the Bonds.

9. Insurance.—The Applicant shall carry reason-

able and adequate insurance upon the completed

Project or any completed part thereof accepted by

the Applicant or the system of which the Project

is a part.

10. Name of Project.—The Applicant shall not

name the Project for any living person.

11. Gramt a/nd Bond Payments.

(a) Payment for Bonds.—A requisition request-

ing the Government to take up and pay for Bonds
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will be honored as soon as possible after such Bonds

are ready for delivery, if the bond transcript and

other documents necessary to support such requisi-

tion are complete.

(b) Grcmt PoAjments.—Simultaneously with the

delivery of and payment for the Bonds by the Gov-

ernment, or, where Bonds are taken up and paid

for in more than one installment, simultaneously

with the delivery of and payment for the final in-

stallment, if the Applicant shall so requisition and

if such requisition is accompanied by a signed cer-

tificate of purposes in which appear in reasonable

detail the purposes for which the funds will be

used and that such funds will be used for items

properly included as part of the cost of the Proj-

ect, the Government will make a grant of an amount

equal to 15 percent of the previously estimated cost

of labor and materials employed upon the Project.

When the Project shall be approximately 70 per-

cent completed the Applicant may file its requisi-

tion for an additional grant in an amount which

together with the previous grant payment is equal

to 30 percent of the cost of labor and materials

employed upon the Project. The grant requisitions

will be honored if the documents necessary to sup-

port such requisitions are complete and work on tlie

Project has progressed in accordance with the pro-

visions of this Agreement.

(c) Final Grant Payment.—At any time after

completing the Project, the Applicant may file a

requisition requesting the remainder of the grant
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which, together with all previous payments on ac-

count of such grant, shall be an amount equal to 30

percent of the cost of labor and materials employed

upon the Project, but not to exceed, in any event,

the sum of $682,000. The final grant requisition

will be honored if the documents necessary to sup-

port it are complete and work on the Project has

been completed in accordance with the provisions

of this Agreement. The final grant payment may
be made either wholly by the payment of money, or

partially by payment of money and partially by

cancellation of Bonds or, interest coupons or both,

or wholly by such cancellation.

(d) Constructio7i Account.—A separate account

or accounts (herein collectively called the "Con-

struction Account") shall be set up in a bank or

banks which are members of the Federal Deposit

Insurance Corporation and of the Federal Reserve

System. The advance grant payments, the pro-

ceeds from the sale of the Bonds (exclusive of ac-

crued interest and an amount, if any, representing

interest during construction), and any other mon-

eys which shall be required in addition to the fore-

going to pay the cost of constructing the Project,

shall be deposited in the Construction Account,

promptly upon receipt thereof. All accrued inter-

est paid by the Government at the time of delivery

of the Bonds shall be paid into a separate account

(herein called the "Bond Fund"). Payments for

the construction of the Project shall be made only

from the Construction Account.



102

(e) Disbursement of Moneys in Construction Ac-

count.—Moneys in the Construction Account shall

be expended only for such purposes as shall have

been previously specified in the certificate of pur-

poses filed with and accepted by the Government.

All moneys remaining in the Construction Account

after all costs incurred in connection with the Proj-

ect have been paid shall either be used to repur-

chase Bonds, if any such Bonds are then held by

the Government, or be transferred to the Bond

Fund.

(f ) Use of Moneys in Bond Fund.—Moneys in

the Bond Fund shall be expended solely for the

purpose of paying interest on and principal of the

Bonds,

llA. Construction of Project.—The following

principles have been adopted by the Federal Emer-

gency Administration of Public Works in order to

effectuate the purposes of Title II of the National

Industrial Recovery Act, and the making of the

loan and grant herein set forth is conditioned upon

the adoption of said principles by the Applicant, in

the exercise of its lawful discretion, and upon its

applying the same in the construction of the

Project.

(a) That if a project is to be constructed under

contract, contracts should be awarded to the lowest

responsible bidder pursuant to public advertise-

ment and that every opportunity be given for free,

open, and competitive bidding for contracts for
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construction and contracts for the purchase of ma-

terials and equipment.

(b) That the use in the specifications or otherwise

of the name of a proprietary product or the name of

the manufacturer or vendor to define the material

or product required, unless such name is followed by

the term "or equal", is considered contrary to the

policy of free, open, and competitive bidding.

Where such a specification is used in lieu of de-

scriptive detail of substance and function, the term

"or equal" is to be literally construed so that any

material or article which will perform adequately

the duties imposed by the general design will be

considered satisfactory.

(c) That, in the interest of standardization or

ultimate economy, the contract may be awarded to

other than the actual lowest bidder for the supply-

ing of materials and equipment.

(d) That, in order to insure completion of a

project within the funds available for the construc-

tion thereof, faithful performance of construction

contracts will be assured by requiring performance

bonds written in an amount equal to 100% of the

contract price by one or more corporate sureties

financially able to assume the risk, and that such

bonds will be further conditioned upon the pay-

ment of all persons supplying labor and furnishing

materials for the construction of the project, ex-

cept where it is required by the law of South Caro-

lina that protection for labor and materialmen be

provided by a bond separate from the performance
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bond. In such latter case, a performance bond in

an amount equal to 100% of the contract price

supplemented by a separate labor and material-

men's bond in an amount not less than 50% of the

contract price will be adequate. However, where

the contract price exceeds $1,000,000, and the ob-

taining of a bond written in such amount is difficult,

a bond in an amount not less than 50% of the con-

tract price will be adequate.

(e) That, if the work on any proposed construc-

tion contract is hazardous, the contractor will be

required to provide public liability insurance and

property damage insurance in amounts reasonably

sufficient to protect the contractor and each sub-

contractor.

(f ) That minimum or other wage rates required

to be predetermined by the law of South Carolina

or local ordinance shall be predetermined in accord-

ance therewith by the public body constructing the

project, and incorporated in the appropriate con-

tract documents. In the absence of applicable law

or ordinance, such public body shall predetermine

minimum wage rates, in accordance with custom-

ary local rates, for all the trades and occupations

to be employed on the project, and incorporate

them in the appropriate contract documents.

(g) That the work shall be commenced as

quickly as possible after funds are made available

and be continued to completion with all practicable

dispatch in an efficient and economical manner.
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(h) That the project will be constructed in ac-

cordance with the provisions of the attached Ex-

hibit A which is hereby made a part hereof; to

insure this purpose appropriate provisions will be

incorporated in all contracts (except subcontracts)

for work to be performed at the site of the project.

(Exhibit A has been so worded that the provisions

thereof may, if the public body constructing the

project so desires, be inserted verbatim in such

construction contracts or contract.)

12. The Administrator and the Government shall

have no rights or power of any kind with respect to

the rates to be fixed or charged for the services and

facilities afforded by the Project, excepting only

such rights as they may have as a holder of such

Bonds under the laws and the Constitution of

South Carolina and the lawful proceedings of the

Applicant, taken pursuant thereto, in authorizing

the issuance of such Bonds.

13. This Agreement is made with the express

understanding that neither the loan nor the grant

herein described is conditioned upon compliance

by the Applicant with any conditions not expressly

set forth herein. There are no other agreements or

understandings between the Applicant and the

Government or any of its agencies in any way re-

lating to said Project.

14. This entire contract is subject to the terms

of the injunction decree entered by the District

Court of the United States for the Western District

of South Carolina.
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Ik Witness Whereof, the Applicant and the

Government have respectively caused this Agree-

ment to be duly executed as of November 30th,

1935.

Signed and Approved.

By County of Greenwood, South Carolina

:

E. L. Brooks,

County Supervisor.

[seal] (Signed) S. A. Agnew,

County Treasurer.

E. L. Brooks,

County Supervisor.

Attest

:

E. I. Davis,

, Secretary of Finance Board

for Greenwood County.

United States of America,

Federal Emergency Adminis-

trator OF Public Works,

By Horatio B. Hackett,

Assistant Administrator.

Exhibit A

1. (a) Convict Labor.—No convict labor shall be

employed on the project, and no materials manu-

factured or produced by convict labor shall be used

on the project unless required by law.

(b) Thirty-hour Week.—Except in executive, ad-

ministrative, and supervisory positions no individ-

ual directly employed on the project shall be per-
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mitted to work more than 8 hours in any 1 day nor

more than 30 houi's in any 1 week : Provided, That

this clause shall be construed to permit working

time lost because of inclement weather or unavoid-

able delays in any 1 week to be made up in the

succeeding 20 days.

2. Wages and Pay Rolls.— (a) There shall be

paid each employee engaged in the trade or occu-

pation listed below not less than the hourly wage

rates set opposite the same, namely

:

Trade Occupation Hourly Wage Rate

(Insert Wage Schedule Here)

If after the award of this contract it becomes

necessary to employ any person in a trade or occu-

pation not herein listed, such person shall be paid

not less than such hourly rate of wage, fairly com-

parable to the above rates and such minimum wage

rate shall be retroactive to the time of the initial

employment of such person in such trade or

occupation.

(b) Unless otherwise provided by law, claims or

disputes pertaining to the classifications of labor

under this contract shall be decided by the Owaier

whose decision shall be binding on all parties

concerned.
;

(c) All employees shall be paid in full not less

often than once each week and in lawful money of

the United States, in the full amount accrued to

each individual at the time of closing of the pay
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roll, which shall be at the latest date practicable

prior to the date of payment, and there shall be no

deductions or rebates on account of goods pur-

chased, rent, or other obligations, but such obliga-

tions shall be subject to collection only by legal

process : Provided, However, That this clause shall

not be construed to prohibit the making of deduc-

tions for premiums for compensation and medical-

aid insurance, in such amounts as are authorized

by the laws of to be paid by employee, in

those cases in which, after the making of the deduc-

tions, the wage rates will not be lower than the

minimum wage rates herein established.

(d) A clearly legible statement of all wage rates

to be paid the several classes of labor employed on

the work, together with a statement of the deduc-

tions therefrom for premiums for workmen's com-

pensation and/or medical aid insurance authorized

by the laws of , should such deductions be

made, shall be posted in a prominent and easily

accessible place at the site of the work, and there

shall be kept a true and accurate record of the hours

worked by and the wages, exclusive of all author-

ized deductions, paid to each employee, and the

Government Inspector shall be furnished with

sworn pay rolls in accordance with the "Reg-

ulations Issued Pursuant to So-called 'Kick-Back

Statute.'"

3. (a)' Labor preferences.—Preference shall be

given, where they are qualified, to ex-service men
with dependents, and then in the following order:



109

(1) to citizens of the United States and aliens who

have declared their intention of becoming citizens,

who are bona fide residents of (political subdivi-

sions and/or county) and (2) to citizens of

the United States and aliens who have declared

their intention of becoming citizens, who are bona

fide residents of (State, Territory, or District)

Provided, That these preferences shall ap-

ply only where such labor is available and quali-

fied to perform the work to which the employment

relates.

(b) Collective Bargaining.—Employees shall

have the right to organize and bargain collectively

through representatives of their own choosing, and

shall be free from the interference, restraint, or

coercion of employers of labor, or their agents, in

the designation of such representatives or in self-

organization or in other concerted activities for the

purpose of collective bargaining or other mutual

aid or protection. No employee and no one seek-

ing employment shall be required as a condition of

employment to join any company union or to re-

frain from joining, organizing, or assisting a labor

organization of his own choosing.

4. Human Labor.—The maximum of human
labor shall be used in lieu of machinery wherever

practicable and consistent with sound economy and

public advantage ; and to the extent that the work

may be accomplished at no greater expense by

human labor than by the use of machinery, and
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labor of requisite qualifications is available, such

human labor shall be employed.

5. Insurance.—The contractor shall not com-

mence work under this contract until he has ob-

tained all insurance required under this paragraph

and such insurance has been approved by the

Owner, nor shall the contractor allow any subcon-

tractor to commence work on his subcontract until

all similar insurance required of the subcontractor

has been so obtained and approved.

(a) Compensation Insurance.—The contractor

shall take out and maintain during the life of this

contract adequate Workmen's Compensation In-

surance for all his employees employed at the site

of the project and, in case any work is sublet, the

contractor shall require the subcontractor simi-

larly to provide Workmen's Compensation Insur-

ance for the latter 's employees, unless such em-

ployees are covered by the protection accorded by

the contractor. In case any class of employees

engaged in hazardous work under the contract at

the site of the project is not protected under the

Workmen's Compensation statute, or in case

there is no applicable Workmen's Compensation

statute, the contractor shall provide and shall

cause each subcontractor to provide, for

the protection of his employees not otherwise

protected.

(b) Public Liability and Property Damage In-

surance.—The contractor shall take out and main-

tain during the life of this contract such Public
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Liability and Property Damage Insurance as shall

protect him and any subcontractor performing

work covered by this contract from claims for

damages for personal injury, including wrongful

death, as well as from claims for property dam-

ages, which may arise from operations under this

contract, whether such operations be by himself or

by any subcontractor or anyone directly or indi-

rectly employed by either of them. The amounts of

such insurance shall be as follows

:

Public Liability Insurance in an amount
not less than $ for injuries, including

wrongful death, to any one person, and, sub-

ject to the same limit for each person, in an
amount not less than $ , on account of

one accident, and Property Damage Insur-

ance in an amount not less than $

Provided, however, that the Owner may accept in-

surance covering a subcontractor in character and

amounts less than the standard requirements set

forth under this subparagraph (b) where such

standard requirements appear excessive because of

the character or extent of the work to be performed

by such subcontractor.

(c) The following special hazards shall be cov-

ered by rider or riders to the policy or policies re-

quired under the subparagraph (b) hereof or by

separate policies or insurance in amounts as fol-

lows:

54605—36 8
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6. Persons entitled to benefits of labor provi-

sions.—There shall be extended to every person who
performs the work of a laborer or of a mechanic on

the project or on any part thereof the benefits of

the labor and wage provisions of this contract, re-

gardless of any contractual relationship between

the employer and such laborer or mechanic. There

shall be no discrimination in the selection of labor

on the ground of race, creed, or color.

7. Withholding payment.—The owner may with-

hold from the contractor so much of accrued pay-

ments as may be necessary to pay to laborers or

mechanics employed on the work the difference be-

tween the rate of wages required by this contract to

be paid to laborers or mechanics on the work and

the rate of wages actually paid to such laborers or

mechanics, and disburse the withheld funds, for and

on account of the contractor, in the amounts and to

the emploj^ees to whom they are due.

8. Accident Prevention.—Precaution shall be

exercised at all times for the protection of persons

and property. The safety provisions of applicable

laws, buildings, and construction codes shall be

observed. Machinery and equipment and other

hazards shall be guarded in accordance with the

safety provisions of the Manual of Accident Pre-

vention in Construction, published by the Associ-

ated General Contractors of America, to the ex-

tent that such provisions are not inconsistent with

applicable law or regulation.



113

9. Domestic Materials.—Unless contrary to law,

in the performance of this contract the contractor,

subcontractors, materialmen, or suppliers shall use

only such unmanufactured articles, materials, and

supplies as have been mined or produced in the

United vStates, and only such manufactured arti-

cles, materials, and supplies as have been manufac-

tured in the United States substantially all from

articles, materials, or supplies mined, produced, or

manufactured, as the case may be, in the United

States, except, miless otherwise required by law,

foreign materials, articles, or supplies may be pur-

chased, upon obtaining the consent of the Owner,

if the foreign materials, articles, or supplies are

lower in cost after the following differentials are

applied in favor of domestic articles, materials, or

supplies

:

On purchases where the foreign bid is

$100 or less, a differential of 100% will

apply;

On purchases where the foreign bid ex-

ceeds $100, a differential of 25% will apply.

10. (a) Inspection.—The Owner reserves the

right to permit such inspectors and inspection as

it sees fit and hereby requires that such inspectors

shall have the right to inspect all work as it pro-

gresses, and shall have access to all pay rolls, rec-

ords of personnel, invoices of materials, and any

and all other data relevant to the performance of

this contract. The contractor shall submit to the

Owner, through his authorized agents, the names
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and addresses of all personnel and such schedules

of the cost of labor, costs and quantities of mate-

rials, and other items, supported as to correctness

by such evidence, as, and in such form as, the

Owner, through his authorized agents, may require,

(b) Facilities shall be provided as set forth in

the specifications for the use of the Government
Inspector.

11. Reports.—The contractor and each subcon-

tractor shall report on forms to be furnished by the

United States Department of Labor, the number
of persons on their respective pay rolls directly

connected with the project, the aggregate amounts

of such pay rolls, and the man-hours worked, wage

scales paid to the various classes of labor, and the

total expenditures for materials. Forms will be

supplied by the Department of Labor on the 15th

of each month. The reports will cover all pay

rolls from the 15th of the previous month to the

15th of the current month. One copy of each of

such monthly reports is to be furnished to the State

Director, one to the Division of Economics and

Statistics, P. W. A., and one to the United States

Department of I^abor, prior to the 5th day of the

following month. The contractor shall also fur-

nish to the Owner, to the State Director, and to

the United States Department of Labor, the names

and addresses of aU subcontractors on the work

at the earliest date practicable.

12. Payments.— (a) The contractor shall provide

all labor, services, materials, and equipment neces-
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saiy to perform and complete the work under this

contract. Except as otherwise approved by the

Owner, the contractor (1) shall pay for in full all

transportation and utility services on or before the

20th day of the month following the calendar

month in which such services are rendered, and

(2) shall pay for all materials, tools, and other

expendible equipment, to the extent of 90 per-

cent of the cost thereof, on or before the 20th

day of the month following the calendar month

in which such materials, tools, and equipment are

delivered to the project, and the balance of the

cost within 30 days after completion of that part

of the work in or on which such materials, tools,

and other equipment are incorporated or used.

(b) Payment of Subcontractor.—In the absence

of other provisions in this contract more favorable

to the subcontractor, the contractor shall pay each

subcontractor, within 5 days after each payment

made to the contractor, the amount allowed the

contractor for and on account of the work per-

formed by the subcontractor, to the extent of the

subcontractor's interest therein.

13. Signs.—The contractor shall furnish signs

bearing the legend : "Federal Public Works Proj-

ect No. ", as required in the specifications

and shall erect the same at such locations as may be

designated by the Owner.

14. Subcontracts.—Paragraphs 1 to 4, inclusive,

6, 8 to 13, inclusive, 17, the Regulations Issued Pur-
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suant to So-called ''Kick-Back Statute" and Sec-

tion 35 of the Criminal Code, as amended, shall be

inserted verbatim in all construction subcontracts

under this contract.

15. Assignment of Contract.—The contractor

shall not assign this contract or any part hereof

without the approval of the Owner, nor with the

consent of surety unless the surety has waived its

right to notice of assignment.

16. Termination for Breach.—In the event that

any of the provisions of this contract are violated

by the contractor or by any of his subcontractors,

the Owner may serve written notice upon the con-

tractor and the surety of its intention to terminate

such contract, such notices to contain the reasons

for such intention to terminate the contract, and,

unless within 10 days after the serving of such no-

tice upon the contractor such violation shall cease

and satisfactory arrangement for correction be

made, the contract shall, upon the expiration of

said 10 days, cease and terminate. In the event of

any such termination, the Owner shall immediately

serve notice thereof upon the surety and the con-

tractor, and the surety shall have the right to take

over and perform the contract, provided, however,

that if the surety does not commence performance

thereof within 30 days from the date of the mail-

ing to such surety of notice of termination, the

Owner may take over the work and prosecute the

same to completion by contract for the account and

at the expense of the contractor, and the contractor
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and his surety shall be liable to the Owner for any

excess cost occasioned the Owner thereby, and in

such event the Owner may take possession of and

utilize in completing the work, such materials, ap-

pliances, and plant as may be on the site of the

work and necessary therefor.

17. Defiintions.—The term "Act" as used herein

refers to Title II of the National Industrial Recov-

ery Act. The term '

' State Director '

' as used herein

refers to the State Director (P. W. A.) or his duly

authorized representative, or any person desig-

nated to perform his duties or functions under this

agreement by the Administrator. The term "Gov-

ernment Inspector" as used herein refers to State

Engineer Inspectors, resident and assistant resident

engineer inspectors, and supervising engineers, ap-

pointed by the Administrator. The term "mate-

rials" as used herein includes, in addition to

materials incorporated in the project used or to be

used in the operation thereof, equipment and other

materials used and/or consumed in the perform-

ance of the work. The term "Owner" as used

herein refers to the public body, agency, or instru-

mentality which is a party hereto and for which

this contract is to be performed.

The 30-hour week requirement shall be con-

strued

—

(a) To permit the limitation of not more than

130 hours' work in any 1 calendar month to be

substituted for the requirement of not more than

30 hours' work in any 1 week on projects in locali-



118

ties where a sufficient amount of labor is not avail-

able in the immediate vicinity of the work.

(b) To permit work up to 8 hours a day or up to

40 hours a week on projects located at points so

remote and inaccessible that camps or floating

plants are necessary for the housing and boarding

of all the labor employed.

In case it shall be determined prior to advertise-

ment that any projects fall within the terms of (a)

hereof, the following proviso shall be added at the

end of paragraph 1 (b) :

And provided further, It having been determined

prior to advertisement that a sufficient amount of

labor is not available in the immediate vicinity of

the work, that a limitation of not more than 130

hours' work in any 1 calendar month may be sub-

stituted for the requirement of not more than 30

hours' work in any 1 week on the project.

In case it shall be determined prior to advertise-

ment that any project falls within the terms of (b)

hereof, the following section shall be substituted in

the place of paragraph 1 (b) :

(b) Hours of Labor.—Except in executive, ad-

ministrative, and supervisory positions, no indi-

vidual directly employed on the project shall be

permitted to work more than 40 hours in any 1

week nor more than 8 hours in any 1 day. It hav-

ing been determined prior to advertisement that

the work will be located at points so remote and

inaccessible that camps or floating plants are neces-

sary for the housing and boarding of all the labor
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employed, this provision shall apply in lieu of the

usual 30-hour terms.

Regulations Issued Pursuant to So-Called "Kick-
Back Statute"

Pursuant to the provisions of Public Act No. 324,

Seventy-third Congress, approved June 13, 1934

(48 Stat. 948), concerning rates of pay for labor,

the Secretary of the Treasury and the Secretary of

the Interior hereby jointly promulgate the follow-

ing regulations

:

Section 1. Said Act reads as follows

:

To effectuate the purpose of certain stat-

utes concerning rates of pay for labor, by
making it unlawful to prevent anyone from
receiving the compensation contracted for

thereunder, and for other purposes.

Be It Enacted hy the Senate and House of
Representatives of the United States of

America in Congress Assembled- That
whoever shall induce any person employed
in the construction, prosecution, or comple-

tion of any public building, public work, or

building or work financed in whole or in

part by loans or grants from the United
States, or in the repair thereof to give up
any part of the compensation to which he is

entitled under his contract of employment,

by force, intimidation, threat or procuring

dismissal from such employment, or by any
other manner whatsoever, shall be fined not

more than $5,000, or imprisoned not more
than five years, or both.
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Sec. 2. To aid in the enforcement of the

above section, the Secretary of the Treasury

and the Secretary of the Interior jointly

shall make reasonable regulations for con-

tractors or subcontractors on any such build-

ing or work, including a provision that each

contractor and subcontractor shall furnish

weekly a sworn affidavit with respect to the

wages paid each employee during the pre-

ceding week.

Section 2. Each contractor and subcontractor

engaged in the construction, prosecution, or com-

pletion of any building or work of the United States

or of any building or work financed in whole or in

part by loans or grants from the United States, or

in the repair thereof, shall furnish each week an

affidavit with respect to the wages paid each em-

ployee during the preceding week. Said affidavit

shall be in the following form

:

State of
,

County of , ss:

I, (name the party signing affi-

davit), (Title), do hereby certify that

I am (the employee of) (name of con-

tractor or subcontractor) who supervises

the payment of the employees of said con-

tractor (subcontractor) ; that the attached

pay roll is a true and accurate report of the

full weekly wages due and paid to each per-

son employed by the said contractor (subcon-

tractor) for the construction of (pi'oj-

ect) for the weekly pay roll period from the

day of 193 , to the
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day of , 193 , that no rebates or

deductions from any wages due any such

person as set out on the attached pay roll

have been directly or indirectly made; and

that, to the best of my knowledge and belief,

there exists no agreement or understanding

with any person employed on the project, or

any person whatsoever, pursuant to which it

is contemplated that I or anyone else shaU,

directly or indirectly, by force, intimidation,

threat, or otherwise, induce or receive any

deductions or rebates in any manner what-

soever from any sum paid or to be paid to

any person at any time for labor performed

or to be performed under the contract for

the above named project.

' Sworn to before me this day of

1932.

Section 3. Said affidavit shall be executed and

sworn to by the officer or employee of the contractor

or subcontractor who supervises the payment of its

employees.

Said affidavit shall be delivered, within three days

after the payment of the pay roll to which it is

attached, to the Government representative in

charge at the site of the particular project in re-

spect of which it is furnished, who shall forward

the same promptly to the Federal agency having

control of such project. If no Government repre-

sentative is in charge at the site, such affidavit shaU

be mailed within such three-day period to the Fed-

eral agency having control of the project.
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Section 4. At the time upon which the first affi-

davit with respect to the wages paid to employees

is required to be filed by a contractor or subcon-

tractor pursuant to the requirements of these regu-

lations, there shall also be filed in the manner re-

quired by Section 3 hereof a statement under oath

by the contractor or subcontractor, setting forth

the name of its officer or employee who supervises

the payment of employees, and that such officer or

employee is in a position to have full knowledge of

the facts set forth in the form of affidavit required

by Section 2 hereof. A similar affidavit shall be im-

mediately filed in the event of a change in the officer

or employee who supervises the payment of em-

ployees. In the event that the contractor or sub-

contractor is a corporation, such affidavit shall be

executed by its president or a vice president. In

the event that the contractor or subcontractor is a

partnership, such affidavit shall be executed by a

member of the firm.

Section 5. These regulations shall be made a

part of each contract executed after the effective

date hereof by the Government for any of the pur-

poses enumerated in Section 2 hereof.

Section 6. These regulations shall become effec-

tive on January 15, 1935.

The clause in the pay roll affidavit which reads

" * * * that the attached pay roll is a true and

accurate report of the full weekly wages due and
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paid to each person employed by the said con-

tractor * * *" is construed by the Public

Works Administration to mean

:

(a) Wages due are the wages earned during the

pay period by each person employed by the con-

tractor, less any deductions required by law.

(b) At the time of signing the affidavit, the

wages due each employee have either been paid to

him in full or are being held subject to claim by

him.

(c) Such unpaid wages will be paid in full on

demand of the employee entitled to receive them.

The clause ''* * * that no rebates or deduc-

tions from any wages due any such person as set

out on the attached pay roll have been directly

or indirectly made" does not apply to any legiti-

mate deductions mentioned above which enter into

the computation of full weekly wages due.

The "Regulations Issued Pursuant to So-Called

'Kick-Back' Statute" shall not be construed to pro-

hibit deductions required by law or deductions for

health, sickness, unemployment, or other similar

benefits voluntarily authorized by permanent em-

ployees of equipment supplies engaged in installa-

tion of the equipment at the site of the project.
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Penalty

Section 35 of the Criminal Code, as amended,

provides a penalty of not more than $10,000 or im-

prisonment of not more than 10 years, or both, for

knowingly and willfully making or causing to be

made "any false or fraudulent statements * * *

or use or cause to be made or used any false * * *

account, claim, certificate, affidavit, or deposition,

knowing the same to contain any fraudulent or fic-

titious statement * * *" relating to any mat-

ter within the jurisdiction of any governmental

department or agency.
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